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Z]| Eyewitness Identification
& Identification Procedures

Judge Michael D. Jones (Ret.)
Phoenix School of Law

2{] Psych 101 for law students
1. Identification procedures & Memory: avoiding the pitfalls
Memory retention & retrieval
Suggestibility
The Law’s attempt to accommadate psychology

BownN

1

3{E| And, what is the relevance of this stuff for attorneys ???
US Supreme Court has stated in Perry that protections and “safeguards” within the
adversary system will ensure reliability of the evidence.
They require attorneys to effectively examine & cross-examine witnesses to expose
flaws/ strengths of eyewitness’ accounts.
They require attorneys to focus the jury on strengths and fallibilities of eyewitness’
accounts in opening & closing arguments.

=l Perry v. New Hampshire
__US._,1325S.Ct. 716 (2012).

5[] Perry Holding
U.S. Supreme Court held that:

*...the fallibility of eyewitness evidence does not, without the taint of improper state
conduct, warrant a due process rule requiring a trial court to screen such evidence for
reliability before allowing the jury to assess its creditworthiness.”

s[[Z)] State v. Nottingham, 231 Ariz. 21, 289 P.3d 949 (Ct. App. 2012), review

denied 5/29/13.

Accordingly, we conclude Perry has medified Arizona law to the extent that a finding of
‘unduly suggestive’ is no longer necessary.

Instead, Perry suggests that, at minimum, a cautionary jury instruction is required when N
a defendant has presented evidence that a pretrial identification has been made under -
suggestive circumstances that might cause the later ‘eyewitness testimony to be of
questionable reliability.’

=l Arizona RAJI # 39
The State must prove beyond a reasonable doubt that the in-court identification of
the defendant at this trial is reliable. In determining whether this in-court identification
is reliable you may consider such things as:

1. The witness' opportunity to view at the time of the crime;
2. The witness' degree of attention at the time of the crime;
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3. The accuracy of any descriptions the witness made prior to the pretrial
identification;

4, The witness' level of certainty at the time of the pretrial identification;

5. The time between the crime and the pretrial identification;

6. Any other factor that affects the reliability of the identification.

If you determine that the in-court identification of the defendant at this trial is not
reliable, then you must not consider that identification.
8| Eyewitness Testimony, part 1
9|(Z}] Eyewitness Testimony, part 2

“Anything processed by memaory is fiction.”

John Gregory Dunne (reviewing another’s autobiography in 2002)

Memory/recollection is a process of reconstruction

Memory is not a recording such as a video recording that may be replayed in one’s mind.
12(E3) MEMORY , by Elizabeth Loftus (1980)
=) Consciousness is a steaming bowl of soup
= Sometimes things bubble up from the sub-conscious

731 STM and LTM are linked
1 Consciousness/ STM
2 Long Term Memory

21| ‘Attention’ determines what goes into short-term memory

=] MEMORY
1. “Attention” determines what goes into STM (Short Term Memory).

2. The longer that we think about a new fact, the longer time it stays in STM, and the
greater the likelihood that this fact moves into LTM (Long Term Mem).

3, Serial memories and the “Primacy- Recency Effect”

= Primacy-Recency Effect

7| Application for Prosecutors
1. Duting the course of a crime, when did your witness first see & notice the suspect?
2. When did your witness last see the suspect?
3.

21(E] MEMORY
1. Present memory is affected by not only the original event, but also by subsequent
recollections and expetlences
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2. Confabulation or “filling in the blanks™ we are more likely to recall facts in a manner
flattering to ourselves

3. Suggestibility of all humans
4,

~ 1| Confabulation through ‘Schemas’
a) We process experiences (first, second or third-hand) through our expectations or
‘schemas’ (a mental blueprint/outline of what we think should happen).
b) We use a blueprint/outline to help us *fill in the blanks.’
¢) But, remember, different people with different backgrounds have different schemas.

3| Schemas

24{E2)] Suggestibility
E1] Suggestibility

7| Stress affects memory
Stress is stimulation, & it increases our ability to accurately recall events—up to a
certain point, after which— as stress continues to increase, our ability to accurately
recall decreases.

27|

=2 Application for Prosecutors
1. During the course of a crime, was there a time when interest was high, but witness
was not in fear of harm?
2. If witness was in great fear of harm, was the harm lessened or ended (such as by
police intervention)? In other words, did the witness have opportunity to see suspect
after period of great stress had ended?

20(Z0] Factors of observation

1. Length of time a witness was exposed to an event
Nature of the event (did it stand out as extraordinary??) 'SIGNPOSTS’
Conditions, such as lighting, how close was the witness, distractions
Stress {emotional ‘signposts’)
Loftus’ theories of ‘weapon focus’ & racial stereotypes

Ui AN

=1| Factors of retention
1. Time since the event-- Ebbinghaus Curve -
2. Previous instances of recollection
3. Danger of blending with other memories
4, Contamination by recollections of other people, or by other events in one’s own life

32 TIPS: Interviewing for accuracy

Cognitive Interviewing :
1. Recreate the context {think about what the scene looked like, what you were
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feeling...)
2, Tell everything (even irrelevant scraps)
3. Recall in a different order (backwards to forward, or most significant...}
4, Change witness’ perspective or role

33(&2) Non-verbal cues
did you watch “Lie To Me"?
1. May indicate that a witness is stressed {but for what reason??)
2. May indicate lying -~ “tells” by children
3. May indicate nothing more than that the witness’ underwear are binding

1| Identification Procedures
-- Cases

FOSTER v. CALIFORNIA
394 U.S. 440 (1969)

Ch. 7 - Identification Procedures
Due Process Considerations (Pg. 578}

37| Facts
*Three men robbed a Western Union office.
*The only other witness (besides the robbers) was the late-night manager of the
Western Union office, Joseph David.

*The next day, one of the robbers surrendered and implicated the other two — including
A

« A was placed in a three-man lineup.

«A was tall (close to &') - the other two were short (5’ to 5-6").

«A wore a leather jacket similar to the one David said was under the robber’s coveralls.

«David could not positively identify A as the robber. He ‘thought’ he was the man, but
wasn't sure.

«David asked to speak to the A; police allowed. Even after the confrontation, David still
was uncertain whether A was one of the robbers.

»A week or 10 days later, the police arranged for a second lineup consisting of five men;
however, A was the only person that had appeared in both lineups!

*This time David was convinced A was the man.

The only other evidence was the testimony of an alleged accomplice.

38 Issue/Rules

. ISSUE: Whether the conduct of the police lineup resulted in a violation of A's
constitutional rights?

+ RULES: Standards of review impose upon persons claiming due process violations, a



significant task of demonstrating that identification methods were “unnecessarily
suggestive and conducive to mistaken identification.” Stovall v. Denno, 388 U.S. 293
(1967)

.

« Totality of the circumstances is the test for claimed violations of due process of the law

:1| Court’'s Conclusion

« “This procedure so undermined the reliability of the eyewitness identification as to
violate due process.”

=l Neil v. Biggers, 409 U.S. 188 (1972).
« Biggers was convicted of rape and was sentenced 20 years imprisonment

+ Part of the evidence against Biggers was a station-house identification by the victim

+ At trial the victim testified that she was grabbed in the dark kitchen from behind by
the defendant and the light shinning from the bedroom was enough for the victim to
see the defendant’s face. When she was forced to the woods at knifepoint the full
moon shined brightly on the defendant as well. Victim was with the defendant up to a
half an hour

« The victim only gave the police a general description of the defendant. The victim was
shown multiple photos and told the police that a man in one of the photos had similar
features to those of her assailant, but identified none of the suspects.

a1(E)

43(E] Neil v. Biggers

409 U.S. 188

e Held: No. Due process was not violated. Under the totality of the circumstances the
identification was reliable even though the procedure was suggestive.

« Reasoning: The victim spent a considerable period of time with her assailant, faced
him directly and intimately, her description to the police was more than ordinarily
thorough. The victim made no previous identification at any of the showups, lineups,
or photographic showings, further showing that her record for refiability was strong.

« Court found that after weighing all of the factors, there was no substantial likelihood of
misidentification.

44((Z)] Re~cap of Neil v. Biggers
STEP 1--Is the ID procedure impermissibly suggestive? If not suggestive, it's admissible.
If suggestive, move to step 2.
One person ‘show ups’ (or 1 photo) are inherently suggestive
STEP 2--Is the ID procedure reliable?

7/29/2013
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“Totality of circumstances” test is to be used. Factors to be considered in evaluating the
reliability of an identification include:
1. the opportunity of the witness to view the criminal at the time of the crime
2. the witness’ degree of attention
3. the accuracy of the witness prior description of the ctiminal
4, the level of certainty demonstrated by the witness at the confrontation
5. the length of time between the crime and the confrontation
2.

45/ Manson v. Brathwaite
432 U.S, 98 (1977)
Facts
State Trooper was working undercover in the narcotics division.
Officer and informant went to apartment to attempt to purchase drugs from a known
dealer known as “Dickie Boy.”
They knocked on his hallway door on the 3rd floor and the respondent, opened the door
approx. 12 — 18 inches. The Officer asked for “two things” of drugs in exchange for $20.
Respondent closed the door and minutes later returned with the drugs.
The officer was within two feet of the respondent. Light from the window illuminated the
hallway and the Trooper was able to observe his face.
Eight minutes later when Officer arrived at the station, He gave a through description to
another officer (color, hair, facial features, height, build, clothes).
That officer, based on the description, thought the respondent was the seller. He
retrieved a photo of the respondent and put it on Glover's desk. Two days later the
original officer viewed the photo and identified the respondent as the seller.
Respondent was charged with possession and sale of drugs. At trial the photo was
introduced as evidence and Glover testified that although he had not seen defendant in
8 months “there was no doubt whatsoever” in his mind that the defendant is the person
in the photo.
Respondent was fond guilty. Decision affirmed by Ct. Supreme Court. Respondent filed a
petition for habeas corpus.

1SSUE: Were the respondent’s 14th Amendment Due Process rights violated when an
undercover trooper identified him using a suggestive police procedure- a single photo?

| Perry v. New Hampshire
__U.S.__,132S.Ct. 716 {(2012).

4|} Perry Issue & Holding
The Due Process Clause does not require a trial judge to conduct a preliminary
assessment of the reliability of an eyewitness identification made under suggestive
circumstances not arranged by the police.

a9([E]] Perry Facts
« August 2008, Joffre Ullon called Nashua, NH, Police Department to report an African
American male was trying to break into cars in the parking lot.
. Officer Clay responded. When she arrived she heard metal hit the ground, looked up
and saw Perry holding two car-stereo amplifiers with a metal bat on the ground behind
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him.

+ Officer Clay asked where Perry where he got them to which he replied that they were
on the ground.

+ Meanwhile, Blandon woke her neighbor, Clavijo, to tell him she had just seen someone
break into his car. Clavijo went downstairs to inspect his car. Upon inspection he found
a shattered window, missing speakers, missing bat, and a missing wrench. Clavijo
infarmed Officer Clay and told her about Blandon’s alert.

« Another officer arrived, Clay told Perry to stay with the officer while she and Clavijo
went to speak with Blandon.

» When Clay asked Blandon for a more specific description of the male, she said he was
standing outside by the officer, and she pointed out the window.

« ~0One month later, police showed Blandon a photo lineup of men & asked her to pick
out the man she saw break into the cars. She was unable to.

7| Perry Procedural Posture

+ New Hampshire Superior Court concluded that the Due Process inquiry ended at step
one of Biggers, because Blandon's identification of Perry on the night of the crime did
not result from an unnecessarily suggestive procedure manufactured by the police.

+ Blanden pointed to Perry “spontaneously,” the court noted, “without any inducement
from the police.”

« Clay did not ask Blandon whether the man standing in the parking lot was the man
Blandon had seen breaking into Clavijo's car.

+ Nor did Clay ask Blandon to move to the window from which she had observed the
break-in to view the suspect in the parking lot.

+ New Hampshire Supreme Court affirmed the lower court’s finding and held that the
Due Process Clause does not mandate a preliminary judicial inquiry into the reliability
of an eyewitness. Only where the police employ suggestive identification techniques,
that coutt held, does the Due Process Clause require a trial court to assess the
reliability of identification evidence before permitting a jury to consider it.

51(E| Perry Holding
U.S. Supreme Court held that:

*...the fallibility of eyewitness evidence does not, without the taint of improper state
conduct, warrant a due process rule requiring a trial court to screen such evidence for
reliability before allowing the jury to assess its creditworthiness.”

52 “We also take account of other safeguards built into our adversary system
that caution juries against placing undue weight on eyewitness testimony of
questionable reliability.”

« These protections include the defendant's Sixth Amendment right to confront the
eyewitness. “The central concern of the Confrontation Clause is to ensure the
reliability of the evidence against a criminal defendant.”

+ Another is the defendant's right to the effective assistance of an attorney, who can

expose the flaws in the eyewitness' testimony during cross-examination and focus the




jury's attention on the fallibility of such testimony during opening and closing
arguments.

+ Eyewitness-specific jury instructions, which many federal and state courts have
adopted, likewise warn the jury to take care in appraising identification evidence.

*

=] Arizona RAJI # 39

The State must prove beyond a reasonable doubt that the in-court identification of
the defendant at this trial is reliable. In determining whether this in-court identification
is reliable you may consider such things as:

1. The witness' opportunity to view at the time of the crime;
2. The witness' degree of attention at the time of the crime;

3. The accuracy of any descriptions the witness made prior to the pretrial
identification;

4. The witness' level of certainty at the time of the prefrial identification;
5. The time between the crime and the pretrial identification;
6. Any other factor that affects the reliability of the identification.

If you determine that the in-court identification of the defendant at this trial is not
reliable, then you must not consider that identification.

s5[Li] Remember Dessurealt ?

State v. Dessureauff, 104 Ariz. 380, 453 P.2d 951 (1969).
Robert Gary Dessureault was arrest and convicted for the robbery of a Circle K in 1967,
A clerk identified Dessureault in a lineup 9 hours after robbery.

Dessureault was one of four persons in the lineup— but, he was the only person with a
mustache and beard.

4| Dessurealt ruling

The identification was positive and unequivocally made from the defendant's face.

As can be seen from the photograph of the lineup, Dessureault’'s face is not lacking in
distinctive character and is not such as would readily be confused.

Therefore, no taint fram the suggestive pretrial lineup procedure.

&l Dessurealt
First, if at the trial the proposed in-court identification is challenged, the trial judge must
immediately hold a hearing in the absence of the jury to determine from clear and
convincing evidence whether it contained unduly suggestive circumstances;
1.

8| Dessurealt

Second, if unduly suggestive, then it is the prosecution's burden to prove by clear and
convincing evidence that the proposed in-court identification is not tainted by the
prior identification;

7/28/2013
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ss|E] Dessurealt

Third, if requested, the court must instruct the jury that it must be satisfied beyond a
reasonable doubt that the in-court identification was independent of the previous
pretrial identification or if not derived from an independent source, it must find from
other evidence in the case that the defendant is the guilty person beyond a
reasonable doubt.

1| State v. Nottingham, 231 Ariz. 21, 289 P.3d 949 (Ct. App. 2012), review
denied 5/29/13.

« 3 separate convenience stores robbed in Tucson within one week period.

+ Each of the 3 store clerks were shown photo lineups several weeks after the robberies.
« No one correctly identified Nottingham.

« In first trial, the 3 clerks identified Nottingham in the courtroom- hung jury!

« In the second trial, the clerks identified Nottingham in the courtroom- conviction.

=l| State v. Nottingham

Nottingham contends that these suggestive in-court identifications, which occurred at
the first trial, tainted the same identifications conducted at the second trial.

And, contrary to the trial court's ruling, he argues there is no meaningful analytical
distinction between suggestive procedures conducted by police officers in advance of
court proceedings and those conducted by prosecutors during court praceedings in
advance of trial.

62([z]] State v. Nottingham

“His argument finds support in our state's jurisprudence. In Siate v. Strickland
(1976), our Supreme Court applied a Dessureault analysis to a witness identification
made for the first time at a preliminary hearing, granting the defendant a new trial
because the circumstances were so unduly suggestive that they created a ‘substantial
likelihood of irreparable misidentification’ in any subsequent trial.”

No, Dessureault does not apply unless there is police misconduct— the deterrent

purposell! “Strickland has been overtaken by Perry..."

Zl; State v. Nottingham

“Accordingly, we conclude Perry has modified Arizona law to the extent our courts had
conditioned a defendant's entitlement to a cautionary identification instruction on a
trial court's formal finding that a pretrial identification procedure was ‘unduly
suggestive.

Instead, Perry suggests that, at minimum, a cautionary jury instruction is required when
a defendant has presented evidence that a pretrial identification has been made under
suggestive circumstances that might cause the later ‘eyewitness testimony [to be] of
guestionable reliability.’

___UsS.at___, 132 S.Ct. at 728.

]| The new Nottingham Rule
In Arizona, a defendant generally is entitled to a jury instruction “on any theory
reasonably supported by the evidence.”
Applying those standards in light of Perry’s requirements, we conclude that defendants
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are entitled to a cautionary instruction when they have shown suggestive
circumstances attendant to a pretrial identification that tend to bring the reliability of
the identification testimony into question.

Reversed & Remanded

+ What is the quantum of proof that defendants must establish in showing “suggestive
circumstances?”

+ What are “suggestive circumstances?” Isn't everything suggestive?

7/29/2013

10



Revised Arizona Jury Instructions (RAJI} 39, and provides as follows:

The State must prove beyond a reasonable doubt that the in-court identification of the
defendant at this trial is reliable. In determining whether this in-court identification is reliable
you may consider such things as:

. The witness' opportunity to view at the time of the crime;

2. The witness' degree of attention at the time of the crime;

3. The accuracy of any descriptions the witness made prior to the pretrial identification;

4. The witness' level of certainty at the time of the pretrial identification;
5
6

[y

. The time between the crime and the pretrial identification;

. Any other factor that affects the reliability of the identification.

If you determine that the in-court identification of the defendant at this trial is not reliable,
then you must not consider that identification.
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P

Supreme Court of the United States
Barion PERRY, Petitioner
V.
NEW HAMPSHIRE.

No, 10-8974.
Argued Nov. 2, 2011.
Decided Jan. 11, 2012,

Background: Defendant was charged in New
Hampshire state court with one count of theft by
unauthorized taking and one count of criminal mis-
chief resulting from his alleged attempt to break in
to cars in parking lot of apartment building. De-
fendant moved to suppress out-of-court identifica-
tion on ground that its admission at trial would vi-
olate due process. The New Hampshire Superior
Court denied motion, and defendant was sub-
sequently convicted by jury of theft by unauthor-
ized taking. On appeal, defendant argued that trial
court erred in requesting initial showing that police
arranged suggestive identification procedure and
that suggestive circumstances alone sufficed to re-
quire court evaluation of reliability of eyewitness
identification before allowing its presentation to
jury. The Supreme Court of New Hampshire rejec-
ted defendant's argument and affirmed his convic-
tion. Certiorari was granted.

Holdings: The Supreme Court, Justice Ginsburg,
held that:

(1) introduction of eyewitness testimony, without
preliminary judicial assessment of its reliability, did
not render defendant's trial fundamentally unfair,
and

(2) Due Process Clause did not require preliminary
judicial inquiry into reliability of eyewitness identi-
fication that was not procured under unnecessarily
suggestive circumstances arranged by law enforee-
ment; abrogating United States v. Bouthot, 878 F.2d
1506, Dunnigan v. Keane, 137 F.3d 117, Thigpen v.
Cory, 804 F.2d 893.

Affirmed,
Justice Thomas filed concurring opinion,

Justice Sotomayor filed dissenting opinion.
West Headnotes
|1] Criminal Law 110 €-2339.6

110 Criminal Law

110X VII Evidence

110X VII(D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.6 k. In general. Most Cited

Cases

Identification infected by improper police in-
fluence is not automatically excluded in criminal
prosecution, and instead trial judge must screen
evidence for reliability pretrial; if there is a very
substantial likelihood of irreparable misidentifica-
tion, then judge must disallow presentation of the
evidence at trial, but if indicia of reliability are
strong enough to outweigh corrupting effect of the
police-arranged suggestive circumstances, then
identification evidence ordinarily will be admitted
and jury will ultimately determine its worth.

[2] Criminal Law 110 €55339.6

110 Criminal Law
110X VII Evidence
110X VII{D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.6 k. In general. Most Cited
Cases

Criminal Law 110 €>782(5.5)

1 10 Criminal Law
110X X Trial
110XX(G) Instructions: Necessity, Requis-
ites, and Sufficiency
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1 10k782 Determination of Sufficiency of
Evidence in General
110k782(5.5) k. Identification evid-
ence. Most Ciled Cases

Criminal Law 110 €=>789(3)

110 Criminal Law
[10XX Trial
110XX(G) Instructions: Necessity, Requis-
ites, and Sufficiency
110k789 Reasonable Doubt
110k 789(3) k. Necessity of instruc-
tions requiring proof beyond reasonable doubt
Most Cited Cases

Criminal Law 110 €=1726

110 Criminal Law
110XXXI1 Counsel
110XXX1(B) Right of Defendant to Counsel

1TOXXXI(B)2 Stage of Proceedings as
Affecting Right

110k 1723 Identification

110k1726 k. Lineup or showup.

Most Cited Cases

Witnesses 410 €=2268(1)

410 Witnesses
410111 Examination
410111(B) Cross-Examination
410k268 Scope and Extent of Cross-
Examination in General
410k268(1) k. In general. Most Cited
Cases
When no improper law enforcement activity is
involved, it suffices to test reliability of identifica-
tion through rights and opportunities generally de-
signed for that purpose, notably, presence of coun-
sel at postindictment lineups, vigorous ecross-
examination, protective rules of evidence, and jury
instructions on both fallibility of eyewitness identi-
fication and requirement that guilt be proved bey-
ond a reasonable doubt.

[3] Criminal Law 110 €-°411.30

110 Criminal Law
110X VIl Evidence
110X VII(M) Statements, Confessions, and
Admissions by or on Behalf of Accused
110X VILI{M)12 Counsel in General
110k411.30 k. In general. Most Cited
Cases

Criminal Law 110 €=5662.1

{10 Criminal Law
[10XX Trial
110X X(C) Reception of Evidence
110k662 Right of Accused to Confront
Witnesses
110k662.1 k. In general. Most Cited
Cases

Witnesses 410 €=02(1)

410 Witnesses
4101 In General
410k2 Right of Accused to Compulsory Pro-
cess
410k2(1) k. In general. Most Cited Cases

Constitution protects defendant against convie-
tion based on evidence of questionable reliability,
not by prohibiting introduction of the evidence, but
by affording defendant means to persuade jury that
evidence should be discounted as unworthy of cred-
it; constitutional safeguards available to defendants
to counter State's evidence include Sixth Amend-
ment rights to counsel, compulsory process, and
confrontation plus cross-examination of witnesses.
U.S.C.A. Const.Amend. 6.

|4] Criminal Law 110 €2339.7(1)

110 Criminal Law
110X VI[ Evidence
F10XVII(D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.7 Photographs and Drawings
110k339.7(1) k. In general. Most
Cited Cases

Criminal Law 110 €=2339.8(1)
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110 Criminal Law
110X VIIL Evidence
I 10X VIED) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.8 Out-Of-Court or Pre-Trial
Confrontation
F10k339.8(1) k. In general; lineup,
showup or other confrontation. Most Cited Cases
Primary aim of excluding identification evid-
ence obtained under unnecessarily suggestive cir-
cumstances is to deter [aw enforcement use of im-
proper lineups, showups, and photo arrays in the
first place.

|5] Criminal Law 110 €-5385

110 Criminal Law

110XVII Evidence

110XV} Competency in General
110k385 k. Competency in general. Most

Cited Cases

Potential unreliability of type of evidence does
not alone render its introduction at defendant's trial
fundamentally unfair.

[6] Criminal Law 110 €736

110 Criminal Law
110XX Trial
110XX(F) Province of Court and Jury in
General
110%733 Questions of Law or of Fact
110k736 k. Preliminary or introductory
questions of fact. Most Cited Cases
Jury, not judge, traditionally determines reliab-
ility of evidence.

[7] Criminal Law 110 €-2339.6

110 Criminal Law
110X V1 Evidence
110X V(D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.6 k. In general. Most Cited
Cases

Criminal Law 110 €55339.11(1)

110 Criminal Law
110XVII Evidence
110X VII(D) Facts in Issue and Relevance
[10k339.5 Identity of Accused
110k339.11 Determination of Admiss-
ibility
[110k339.11{1) k. In general. Most
Cited Cases
Introduction of eyewitness out-of-court identi-
fication testimony, without preliminary judicial as-
sessment of its reliability, did not render trial of de-
fendant for theft by unauthorized taking and crimin-
al mischief fundamentally unfair, given safeguards
generally applicable in criminal trials, protections
availed of by defense counsel.

[8] Constitutional Law 92 €~24660

92 Constitutional Law
92X XVII Due Process
92X XVII(H) Criminal Law
92X X VII(H)5 Evidence and Witnesses

92k4656 Identification Evidence and

Procedures
92k4660 k. Determination of ad-

missibility; suppression. Most Cited Cases

Criminal Law 110 €=>339.11(1)

110 Criminal Law
110XV Evidence
110X VII(D) Facts in Issue and Relevance
110k339.5 Identity of Accused
110k339.11 Determination of Admiss-
ibility
110k339.11{1) k. In general. Most
Cited Cases
Due Process Clause does not require prelimin-
ary judicial inquiry into reliability of eyewitness
identification that was not procured under unneces-
sarily suggestive circumstances arranged by law en-
forcement; abrogating United States v. Bouthat, 878
F.2d 1506, Dunnigan v. Keane, 137 F.3d 117, Thig-
pen v. Cory, 804 F2d 893 US.CA.
Const.Amends. 5, 14.
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*717 Syllabus N

FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the con-
venience of the reader. See United States v.
Detroit Timber & Lumber Co., 200 U.S.
32], 337, 26 5.Ct. 282, 50 L.Ed. 499.

Around 3 a.m. on August 15, 2008, the Nashua,
New Hampshire Police Department received a call
reporting that an African—American male was try-
ing to break into cars parked in the lot of the
caller's apartment building. When an officer re-
sponding to the call asked eyewitness*718 Nubia
Blandon to describe the man, Blandon pointed to
her kitchen window and said the man she saw
breaking into the car was standing in the parking
lot, next to a police officer. Petitioner Barion
Perry's arrest followed this identification.

Before trial, Perry moved to suppress
Blandon's identification on the ground that admit-
ting it at trial would violate due process. The New
Hampshire trial court denied the motion. To de-
termine whether due process prohibits the introduc-
tion of an out-of-court identification at trial, the Su-
perior Court said, this Court's decisions instruct a
two-step inquiry: The trial court must first decide
whether the police used an unnecessarily suggestive
identification procedure; if they did, the court must
next consider whether that procedure so tainted the
resulting identification as to render it unreliable and
thus inadmissible. Perry's challenge, the court
found, failed at step one, for Blandon's identifica-
tion did not result from an unnecessarily suggestive
procedure employed by the police. A jury sub-
sequently convicted Perry of theft by unauthorized
taking.

On appeal, Perry argued that the trial court
erred in requiring an initial showing that police ar-
ranged a suggestive identification procedure. Sug-
gestive circumstances alone, Perry contended, suf-
fice to require court evaluation of the reliability of
an eyewitness identification before allowing it to be

presented to the jury. The New Hampshire Supreme
Court rejected Perry's argument and affirmed his
conviction. :

Held: The Due Process Clause does not require
a preliminary judicial inquiry into the reliability of
an eyewitness identification when the identification
was not procured under unnecessarily suggestive
circumstances arranged by law enforcement. Pp.
723 - 730.

{a) The Constitution protects a defendant
against a conviction based on evidence of question-
able reliability, not by prohibiting introduction of
the evidence, but by affording the defendant means
to persuade the jury that the evidence should be dis-
counted as unworthy of credit. Only when evidence
“is so extremely unfair that its admission violates
fundamental conceptions of justice,” Dowling v.
United States, 493 U.S, 342, 352, 110 S.Ct. 668,
{07 L.Ed.2d 708 (internal quotation marks omit-
ted), does the Due Process Clause preclude its ad-
mission.

Contending that the Pue Process Clause is im-
plicated here, Perry relies on a series of decisions
involving police-arranged identification procedures.
See Stovall v. Denno, 388 U.S. 293, 87 8.Ct. 1967,
18 L.Ed.2d 1199; Simmons v. United States, 390
U.S. 377, 88 S.Ct. 967, 19 L.Ed.2d 1247; Foster v.
California, 394 U.S. 440, 89 S.Ct. [i27, 22
L.Ed.2d 402; Neil v. Biggers, 409 U.S. 188, 93
S.Ct. 375, 34 L.Ed.2d 401; and Manson v. Brath-
waite, 432 U.8, 98, 97 8.Ct. 2243, 53 L.Ed.2d 140.
These cases detail the approach appropriately used
to determine whether due process requires suppres-
sion of an eyewitness identification tainted by po-
lice arrangement. First, due process concerns arise
only when law enforcement officers use an identi-
fication procedure that is both suggestive and unne-
cessary. [d, at 107, 109, 97 5.Ct. 2243; Biggers,
409 U.S., at 198, 93 S.Ct. 375. Even when the po-
lice use such a procedure, however, suppression of
the resulting identification is not the inevitable con-
sequence. Brathwaite, 432 U.S,, at 112-113, 97
§.Ct. 2243; Biggers, 409 U.S., at 198199, 93 5.Ct.
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375. Instead, due process requires courts to assess,
on a case-by-case basis, whether improper police
conduct created a “substantial likelihood of misid-
entification.” /4, at 201, 93 G8.Ct. 3735
“IR]eliability [of the eyewitness identification] is
the linchpin®” *719 of that evaluation. Brathwaite,
432 U.S., at 114, 97 S.Ct. 2243. Where the
“indicators of [a witness'] ability to make an accur-
ate identification” are “outweighed by the corrupt-
ing effect” of law enforcement suggestion, the iden-
tification should be suppressed. /d., at 114, 116, 97
8.Ct. 2243, Otherwise, the identification, assuming
no other barrier to its admission, should be submit-
ted to the jury. Pp. 723 — 725.

(b) Perry argues that it was mere happenstance
that all of the cases in the Srovalf line involved im-
proper police action. The rationale underlying this
Court's decisions, Perry asserts, calls for a rule re-
quiring trial judges to prescreen cyewitness evid-
ence for reliability any time an identification is
made under suggestive circumstances. This Court
disagrees.

If “reliability is the linchpin™ of admissibility
under the Pue Process Clause, Brathwaite, 432
U.S., at 114, 97 S.Ct. 2243, Perry contends, it
should not matter whether law enforcement was re-
sponsible for creating the suggestive circumstances
that marred the identification. This argument re-
moves Brathwaite 's statement from its mooring, at-
tributing to it a meaning that a fair reading of the
opinion does not bear. The due process check for
reliability, Brathwaite made plain, comes into play
only after the defendant establishes improper police
conduct.

Perry's contention also ignores a key premise
of Brathwaite: A primary aim of excluding identi-
fication evidence obtained under unnecessarily sug-
gestive circumstances is to deter law enforcement
use of improper procedures in the first place. This
deterrence rationale is inapposite in cases, like
Perry's, where there is no improper police conduct.
Perry also places significant weight on United
States v. Wade, 388 U.5. 218, 87 S.Ct. 1926, 18

L.Ed.2d 1149, describing it as a decision not
anchored to improper police conduct. But the risk
of police rigging was the very danger that prompted
the Court in Wade to extend a defendant's right to
counsel to cover postindictment lineups and
showups.

Perry's position would also open the door to ju-
dicial preview, under the banner of due process, of
most, if not all, eyewitness identifications. There is
no reason why an identification made by an eyewit-
ness with poor vision or one who harbors a grudge
against the defendant, for example, should be re-
garded as inherently more reliable than Blandon's
identification here. Even if this Court could, as
Perry contends, distinguish “suggestive circum-
stances” from other factors bearing on the reliabil-
ity of eyewitness evidence, Perry's limitation would
still involve trial courts, routinely, in preliminary
examinations, for most eyewitness identifications
involve some element of suggestion, Pp. 725 — 728.

(c) In urging a broadly applicable rule, Perry
maintains that eyewitness identifications are
uniquely unreliable. The fallibility of eyewitness
evidence does not, without the taint of improper
state conduct, warrant a due process rule requiring
a trial court to screen the evidence for reliability be-
fore allowing the jury to assess its creditworthiness.
The Court's unwillingness to adopt such a rule
rests, in large part, on its recognition that the jury,
not the judge, traditionally determines the reliabil-
ity of evidence. It also takes account of other safe-
guards built into the adversary system that caution
juries against placing undue weight on eyewitness
testimony of questionable reliability. These protec-
tions include the defendant's Sixth Amendment
rights to counsel and to confront and cross-examine
the eyewitness, eyewitness-specific instructions
warning juries to take care in appraising identifica-
tion evidence, and state and federal*720 rules of
evidence permitting trial judges to exclude relevant
evidence if its probative value is substantially out-
weighed by its prejudicial impact or potential for
misleading the jury. Many of these safeguards were
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availed of by Perry's defense. Given the safeguards
generally applicable in criminal trials, the introduc-
tion of Blandon's eyewitness testimony, without a
preliminary judicial assessment of its reliability, did
not render Perry's trial fundamentally unfair. Pp.
727 - 730,

Affirmed.

GINSBURG, 1., delivered the opinion of the
Court, in which ROBERTS, C.J., and SCALIA,
KENNEDY, THOMAS, BREYER, ALITO, and
KAGAN, I, joined. THOMAS, J., filed a concur-
ring opinion. SOTOMAYOR, J., filed a dissenting
opinion,

Richard Guerriero, Concord, NH, for Petitioner.

Michael A. Delaney, Attorney General, Concord,
NH, for Respondent.

Nicole A. Saharsky, for the United States as amicus
curiae, by special leave of the Court, supporting the
Respondent.

Richard Guetriero, Public Defender, Counsel of Re-
cord, David Rothstein, Deputy Chief Appellate De-
fender, Christopher Johnson, Chief Appellate De-
fender, Heather Ward, Assistant Appellate Defend-
er, Lisa Wolford, Assistant Appellate Defender,
New Hampshire Appellate Defender Program, Con-
cord, NH, for Petitioner.

Michael A. Delaney, Attorney General, Counsel of
Record, Stephen D. Fuller, Senior Assistant Attor-
ney General, Thomas E. Bocian, Assistant Attorney
General, Susan P. McGinnis, Senior Assistant At-
torney General, New Hampshire Department of
Justice, Criminal Justice Bureau, Concord, NH, for
Respondent.

For U.S. Supreme Court Briefs, See:201I WL
3319556 (Pet.Brief)2011 WL 4365312
(Resp.Brief)2011 WL 4998362 (Reply.Brief)

Justice GINSBURG delivered the opinion of the
Court.
In our system of justice, fair trial for persons

charged with criminal offenses is secured by the
Sixth Amendment, which guarantees to defendants
the right to counsel, compulsory process to obtain
defense witnesses, and the opportunity to cross-
examine witnesses for the prosecution. Those safe-
guards apart, admission of evidence in state trials is
ordinarily governed by state law, and the reliability
of relevant testimony typically falls within the
province of the jury to determine. This Court has
recognized, in addition, a due process check on the
admission of eyewitness identification, applicable
when the police have arranged suggestive circum-
stances leading the witness to identify a particular
person as the perpetrator of a crime.

[I] An identification infected by improper po-
lice influence, our case law holds, is not automatic-
ally excluded. Instead, the trial judge must screen
the evidence for reliability pretrial. If there is “a
very substantial likelihood of irreparable misidenti-
fication,” Simmons v. United States, 390 U.S. 377,
384, 88 S.Ci. 967, 19 L.Ed.2d 1247 (1968), the
judge must disallow presentation of the evidence at
trial. But if the indicia of reliability are strong
enough to outweigh the corrupting effect of the po-
lice-arranged suggestive circumstances, the identi-
fication evidence ordinarily will be admitted, and
the jury will ultimately determine its worth.

[2] We have not extended pretrial screening for
reliability to cases in which #721 the suggestive cir-
cumstances were not arranged by law enforcement
officers. Petitioner requests that we do so because
of the grave risk that mistaken identification will
yield a miscarriage of justice. QOur decisions,
however, turn on the presence of state action and
aim to deter police from rigging identification pro-
cedures, for example, at a lineup, showup, or photo-
graph array. When no improper law enforcement
activity is involved, we hold, it suffices to test reli-
ability through the rights and opportunities gener-
ally designed for that purpose, notably, the pres-
ence of counsel at postindictment lineups, vigorous
cross-examination, protective rules of evidence, and
jury instructions on both the fallibility of eyewit-
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ness identification and the requirement that guilt be
proved beyond a reasonable doubt.

FNI. The dissent, too, appears to urge that
all suggestive circumstances raise due pro-
cess concerns warranting a pretrial ruling,
See post, at 733 — 734, 735, 738 - 740,
Neither Perry nor the dissent, however,
points to a single case in which we have
required pretrial screening absent a police-
arranged identification procedure. Under-
standably so, for there are no such cases.
Instead, the dissent surveys our decisions,
heedless of the police arrangement that un-
derlies every one of them, and inventing a
“longstanding rule,” post, at 733, that nev-
er existed. Nor are we, as the dissent sug-
gests, imposing a mens rea requirement,
post, at 730 — 731, 734, or otherwise alter-
ing our precedent in any way. As our case
law makes clear, what triggers due process
concerns is police use of an unnecessarily
suggestive identification procedure, wheth-
er or not they intended the arranged pro-
cedure to be suggestive.

1
A
Around 3 am. on August 15, 2008, Joffre
Ullon called the Nashua, New Hampshire, Police
Department and reported that an African-American
male was trying to break into cars parked in the lot
of Ullon's apartment building. Officer Nicole Clay
responded to the call. Upon arriving at the parking
lot, Clay heard what “sounded like a metal bat hit-
ting the ground.” App. 37a-38a. She then saw peti-
tioner Barion Perry standing between two cars.
Perry walked toward Clay, holding two car-stereo
amplifiers in his hands. A metal bat lay on the
ground behind him. Clay asked Perry where the
amplifiers came from. “[I] found them on the
ground,” Perry responded. /d., at 39a.

Meanwhile, Ullon's wife, Nubia Blandon, woke
her neighbor, Alex Clavijo, and told him she had
just scen someone break into his car. Clavijo imme-

diately went downstairs to the parking lot to inspect
the car. He first observed that one of the rear win-
dows had been shattered. On further inspection, he
discovered that the speakers and amplifiers from his
car stereo were missing, as were his bat and
wrench. Clavijo then approached Clay and told her
about Blandon's alert and his own subsequent ob-
servations.

By this time, another officer had arrived at the
scene. Clay asked Perry to stay in the parking lot
with that officer, while she and Clavijo went to talk
to Blandon. Clay and Clavijo then entered the
apartment building and took the stairs to the fourth
floor, where Blandon's and Clavijo's apartments
were located, They met Blandon in the hallway just
outside the open door to her apartment.

Asked to describe what she had seen, Blandon
stated that, around 2:30 a.m., she saw from her kit-
chen window a tall, African—American man roam-
ing the parking lot and looking into cars. Eventu-
ally, the man circled Clavijo's car, opened the
trunk, and removed a large box.

FN2. The box, which Clay found on the
ground near where she first encountered
Perry, contained car-stereo speakers. App.
177a—178a.

*722 Clay asked Blandon for a more specific
description of the man. Blandon pointed to her kit-
chen window and said the person she saw breaking
into Clavijo's car was standing in the parking lot,
next to the police officer. Perry's arrest followed
this identification.

About a month later, the police showed
Blandon a photographic array that included 2 pic-
ture of Perry and asked her to point out the man
who had broken into Clavijo's car. Blandon was un-
able to identify Perry.

B
Perry was charged in New Hampshire state
court with one count of theft by unauthorized tak-
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ing and one count of criminal mischief‘.FN3 Before
trial, he moved to suppress Blandon's identification
on the ground that admitting it at trial would violate
due process. Blandon witnessed what amounted to a
one-person showup in the parking lot, Perry asser-
ted, which all but guaranteed that she would identi-
fy him as the culprit. Id, at 15a—16a.

FN3. The theft charge was based on the
taking of items from Clavijo's car, while
the criminal mischief count was founded
on the shattering of Clavijo's car window.

The New Hampshire Superior Court denied the
motion. /d., at 82a-88a. To determine whether due
process prohibits the introduction of an out-of-court
identification at trial, the Superior Court said, this
Court's decisions instruct a two-step inquiry. First,
the trial court must decide whether the police used
an unnecessarily suggestive identification proced-
ure. /d., at 85a. If they did, the court must next con-
sider whether the improper identification procedure
so tainted the resulting identification as to render it
unreliable and therefore inadmissible. bid. (citing
Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375, 34
1..Ed.2d 401 (1972), and Manson v. Brathwaite,
432 U.S. 98, 97 §.Ct. 2243, 53 L.Ed.2d 140 (1977)

).

Perry's challenge, the Superior Court con-
cluded, failed at step one: Blandon's identification
of Perry on the night of the crime did not result
from an unnecessarily suggestive procedure
“manufacturefd] ... by the police.” App. 86a-87a.
Blandon pointed to Perry “spontanecusly,” the
court noted, “without any inducement from the po-
lice.” Id, at 85a—86a. Clay did not ask Blandon
whether the man standing in the parking lot was the
man Blandon had seen breaking into Clavijo's car.
Ibid Nor did Clay ask Blandon to move to the win-
dow from which she had observed the break-in. /d,
at 86a.

The Superior Court recognized that there were
reasons to question the accuracy of Blandon's iden-
tification: the parking lot was dark in some loca-

tions; Perry was standing next to a police officer;
Perry was the only African—American man in the
vicinity, and Blandon was unable, later, to pick
Perry out of a photographic array. /4., at 86a—87a.
But “[blJecause the police procedures were not un-
necessarily suggestive,” the court ruled that the re-
liability of Blandon's testimony was for the jury to
consider. Id, at 87a.

At the ensuing trial, Blandon and Clay testified
to Blandon's out-of-court identification. The jury
found Perry guilty of theft and not guilty of crimin-
al mischief.

On appeal, Perry repeated his challenge to the
admissibility of Blandon's out-of-court identifica-
tion. The trial court erred, Perry contended, in re-
quiring an initial showing that the police arranged
the suggestive identification procedure. Suggestive
circumstances alone, Perry argued, suffice to trig-
ger the court's duty to evaluate the reliability of the
resulting  identification*723  before allowing
presentation of the evidence to the jury.

The New Hampshire Supreme Court rejected
Perry's argument and affirmed his conviction. /d., at
9a—11a. Only where the police employ suggestive
identification techniques, that court held, does the
Due Process Clause require a trial court to assess
the reliability of identification evidence before per-
mitting a jury to consider it. /d,, at 10a—11a.

We granted certiorari to resolve a division of
opinion on the question whether the Due Process
Clause requires a trial judge to conduct a prelimin-
ary assessment of the reliability of an eyewitness
identification made under suggestive circumstances
%ﬁfrranged by the police. 563 U.S. —— (2011).

FN4. Compare United States v. Boutho,
878 F.2d 1506, 1516 (C.A.1 1989) (Due
process requires federal courts to
“serutinize all suggestive identification
procedures, not just those orchestrated by
the police.”); Dunnigan v. Keane, 137 F.3d
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117, 128 (C.A.2 1998) (same); Thigpen v.
Cory, 804 F.2d 893, 895 (C.A.6 19806)
(same), with United States v. Kimberlin,
805 F.2d 210, 233 (C.A.7 1986) (Due pro-
cess check is required only in cases in-
volving improper state action.); United
States v. Zeiler, 470 F.2d 717, 720 (C.A3
1972) (same); State v. Addison, 160 N.H.
792, 801, 8 A.3d 118, 125 (2010) (same);
State v. Reid 91 S.W.3d 247, 272
{Tenn.2002) (same); State v. Nordstrom,
200 Ariz. 229, 241, 25 P.3d 717, 729
(2001) (same); Semple v. State, 271 Ga.
416, 417-418, 519 S.E.2d 912, 914915
(1999) (same); Harris v. State, 619 N.E.2d
577, 581 (Ind.1993) (same); State v. Pail-
on, 390 A.2d 858, 862-863 (R.1.1991)
(same); Commonwealth v. Colon-Cruz,
408 Mass, 533, 541542, 562 N.E.2d 797,
805 (1990) (same); State v. Brown, 38
QOhio St.3d 305,310-311, 528 N.E.2d 523,
533 (1988) (same); Wilson v. Conumon-
wealth, 695 S.W.2d 854, 857 (Ky.1983)
{same).

Il
A

f3] The Constitution, our decisions indicate,
protects a defendant against a conviction based on
evidence of questionable reliability, not by prohib-
iting introduction of the evidence, but by affording
the defendant means to persuade the jury that the
evidence should be discounted as unworthy of cred-
it. Constitutional safeguards available to defendants
to counter the State’s evidence include the Sixth
Amendment rights to counsel, Gideon v. Wain-
wright, 372 U.S. 335, 343-345, 83 8.Ct. 792, 9
L.Ed.2d 799 (1963); compulsory process, Taylor v.
Hiinois, 484 U.S. 400, 408-409, 108 3.Ct. 646, 93
L.Ed.2d 798 (1988); and confrontation plus cross-
examination of witnesses, Delaware v. Fansterer,
474 1.8, 15, 18-20, 106 S.Ct. 292, 88 L.Ed.2d i5
(1985) {per curiam). Apart from these guarantees,
we have recognized, state and federal statutes and
rules ordinarily govern the admissibility of evid-

ence, and juries are assigned the task of determin-
ing the reliability of the evidence presented at trial.
See Kansas v. Veniris, 556 1).8. 586, 594, n. *, 129
S.Ct. 1841, 173 L.Ed.2d 801 (2009) (“Qur legal
system ... is built on the premise that it is the
province of the jury to weigh the credibility of
competing witnesses.”). Only when evidence “is so
extremely unfair that its admission violates funda-
mental conceptions of justice,” Dowling v. Unifed
States, 493 U.S. 342, 352, 110 S.Ct. 668, 107
L.Ed.2d 708 (1990) (internal quotation marks omit-
ted), have we imposed a constraint tied to the Due
Process Clause. See, e.g., Napue v. llinois, 360
.S, 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217
(1959) (Due process prohibits the State's
“knowinlg] use [of] false evidence,” because such
use violates “any concept of ordered liberty.”).

Contending that the Due Process Clause is im-
plicated here, Perry relies on a series of decisions
involving police-arranged identification*724 pro-
cedures. In Stovall v. Denno, 388 U.8. 293, 87 8.Ct.
1967, 18 L.Ed.2d 1199 (1967), first of those de-
cisions, a witness identified the defendant as her as-
sailant after police officers brought the defendant to
the witness' hospital room. [d, at 295, 87 S.Ct.
1967. At the time the witness made the identifica-
tion, the defendant—-the only African-American in
the room—was handcuffed and sarrounded by po-
lice officers. /bid Although the police-arranged
showup was undeniably suggestive, the Court held
that no due process violation occurred. Id., at 302,
87 S.Ct. 1967. Crucial to the Court's decision was
the procedure's necessity: The witness was the only
person who could identify or exonerate the defend-
ant; the witness could not leave her hospital room;
and it was uncertain whether she would live to
identify the defendant in more neutral circum-
stances. fbid.

A year later, in Simmons v. United States, 390
U.S. 377, 88 S.Ct. 967, 19 L.Ed.2d 1247 {1968),
the Court addressed a due process chalienge to po-
lice use of a photographic array. When a witness
identifies the defendant in a police-organized photo
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lineup, the Court ruled, the identification should be
suppressed only where “the photographic identific-
ation procedure was so Junneccssarily] suggestive
as to give rise to a very substantial likelihood of ir-
reparable misidentification.” Jd, at 384-385, 38
$.Ct. 967. Satisfied that the photo array used by
Federal Bureau of Investigation agents in Simmons
was both necessary and unlikely to have led to a
mistaken identification, the Court rejected the de-
fendant's due process challenge to admission of the
identification. /d., at 385-386, 88 S.Ct. 967. In con-
trast, the Court held in Foster v. California, 394
U.S. 440, 89 S.Ct. 1127, 22 L.Ed.2d 402 (1969),
that due process required the exclusion of an eye-
witness identification obtained through police-ar-
ranged procedures that “made it all but inevitable
that [the witness] would identify [the defendant].”
id., at 443,89 S.Ct. 1127.

Synthesizing previous decisions, we set forth in
Neil v. Biggers, 409 U.S. 188, 93 8.Ct. 375, 34
L.Ed.2d 401 (1972), and reiterated in Marson v.
Brathwaite, 432 1J.5. 98, 97 8.Ct. 2243, 53 L.Ed.2d
140 (1977), the approach appropriately used fo de-
termine whether the Due Process Clause requires
suppression of an eyewitness identification tainted
by police arrangement. The Court emphasized, first,
that due process concerns arise only when law en-
forcement officers use an identification procedure
that is both suggestive and unnecessary. /d., at 107,
109, 97 S.Ct. 2243; Biggers, 409 U.S,, at 198, 93
S.Ct. 375. Even when the police use such a proced-
ure, the Court next said, suppression of the result-
ing identification is not the inevitable consequence.
Brathwaite, 432 U.S., at 112-113, 97 S.Ct. 2243;
Biggers, 409 U.S., at 198-199, 93 8.Ct, 375.

A rule requiring automatic exclusion, the Court
reasoned, would “g[o] too far,” for it would “kee[p]
evidence from the jury that is reliable and relev-
ant,” and “may result, on occasion, in the guilty go-
ing free.” Brathwaite, 432 U.S., at 112, 97 S5.Ct.
2243; see id, at 113, 97 S.Ct. 2243 (when an
“identification is reliable despite an unnecessarily
suggestive [police] identification procedure,” auto-

matic exclusion “is a Draconian sanction,” one
“that may frustrate rather than promote justice™).

Instead of mandating a per se exclusionary
rule, the Court held that the Due Process Clause re-
quires courts to assess, on a case-by-case basis,
whether improper police conduct created a
“substantial likelihood of misidentification.” Big-
gers, 409 U.S., at 201, 93 S.Ct. 375; see Brath-
waite, 432 U.S, at 116, 97 S.Ct. 2243,
“[R]eliability [of the eyewitness identification] is
the *725 linchpin” of that evaluation, the Court
stated in Brathwaite. Id., at 114, 97 S.Ct. 2243.
Where the “indicators of [a witness'] ability to
make an accurate identification” are “outweighed
by the corrupting effect” of law enforcement sug-
gestion, the identification should be suppressed. /d.,
at 114, 116, 97 S.Ct. 2243, Otherwise, the evidence
(if admissible in all other respects) should be sub-
mitted to the jury.”

FN35. Among “factors to be considered” in
evaluating a witness' “ability to make an
accurate identification,” the Court listed:
“the opportunity of the witness to view the
criminal at the time of the crime, the wit-
ness' degree of attention, the accuracy of
his prior description of the criminal, the
level of certainty demonstrated at the con-
frontation, and the time between the crime
and the confrontation,” Manson v. Brath-
waite, 432 U8, 98, 114, 97 8.Ct. 2243, 53
L.Ed.2d 140 (1977) (citing Neil v. Biggers,
409 1).S. 188, 199-200, 93 §.Ct. 375, 34
L.Ed.2d 401 (1972)).

Applying this “totality of the circumstances”
approach, id., at 110, 97 S.Ct. 2243, the Court held
in Biggers that law enforcement's use of an unne-
cessarily suggestive showup did not require sup-
pression of the victim's identification of her assail-
ant. 409 U.S., at 199-200, 93 S.Ct. 375. Notwith-
standing the improper procedure, the victim's iden-
tification was reliable: She saw her assailant for a
considerable period of time under adequate light,
provided police with a detailed description of her
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attacker long before the showup, and had “no
doubt” that the defendant was the persen she had
seen. fd, at 200, 93 S.Ct. 375 (internal quotation
marks omitted). Similarly, the Court concluded in
Brathwaite that police use of an unnecessarily sug-
gestive photo array did not require exclusion of the
resulting identification. 432 U.S., at 114-117, 97
S.Ct. 2243, The witness, an undercover police of-
ficer, viewed the defendant in good light for several
minutes, provided a thorough description of the
suspect, and was certain of his identification, fd., at
115, 97 8.Ct. 2243, Hence, the “indicators of [the
witness'] ability to make an accurate identification
[were] hardly outweighed by the corrupting effect
of the challenged identification.” /d, at 116, 97
5.Ct. 2243.

B

Perry concedes that, in contrast to every case in
the Stovail line, law enforcement officials did not
arrange the suggestive circumstances surrounding
Blandon's identification. See Brief for Petitioner
34; Tr. of Oral Arg. 5 (counsel for Perry) (“[W]e do
not allege any manipulation or intentional orches-
tration by the police.”). He contends, however, that
it was mere happenstance that each of the Srovall
cases involved improper police action. The ra-
tionale underlying our decisions, Perry asserts, sup-
ports a rule requiring trial judges to prescreen eye-
witness evidence for reliability any time an identi-
fication is made under suggestive circumstances.
We disagree.

Perry's argument depends, in large part, on the
Court's statement in Brathwaite that “reliability is
the linchpin in determining the admissibility of
identification testimony.” 432 U.S., at 114, 97 S.Ct.
2243, If reliability is the linchpin of admissibility
under the Due Process Clause, Perry maintains, it
should make no difference whether law enforce-
ment was responsible for creating the suggestive
circumstances that marred the identification.

Perry has removed our statement in Brathwaite
from its mooring, and thereby attributes to the
statement a meaning a fair reading of our opinion

does not bear. As just explained, supra, at 724 -
725, the Brathwaite Court's reference to reliability
appears in a portion of the opinion concerning*726
the appropriate remedy when the police use an un-
necessarily suggestive identification procedure.
The Court adopted a judicial screen for reliability
as a course preferable to a per se rule requiring ex-
clusion of identification evidence whenever law en-
forcement officers employ an improper procedure.
The due process check for reliability, Brathwaite
made plain, comes into play only after the defend-
ant establishes improper police conduct. The very
purpose of the check, the Court noted, was to avoid
depriving the jury of identification evidence that is
reliable, notwithstanding improper police conduct.
432 U.S., at 112113, 97 8.Ct. 2243,

FN6. The Court's description of the ques-
tion presented in Brathwaite assumes that
improper state action occurred: “[Does] the
Due Process Clause of the Fourteenth
Amendment compe[l] the exclusion, in a
state criminal trial, apart from any consid-
eration of reliability, of pretrial identifica-
tion evidence obtained by a police proced-
ure that was both suggestive and unneces-
sary.” 432 U.8., at 99, 97 5.Ct, 2243,

[4] Perry's contention that improper police ac-
tion was not essential to the reliability check Brath-
waite required is echoed by the dissent. Post, at 731
— 733. Both ignore a key premise of the Brathwaite
decision: A primary aim of excluding identification
evidence obtained under unnecessarily suggestive
circumstances, the Court said, is to deter law en-
forcement use of improper lineups, showups, and
photo arrays in the first place. See 432 U.S., at 112,
97 S.Ct. 2243, Alerted to the prospect that identific-
ation evidence improperly obtained may be ex-
cluded, the Court reasoned, police officers will
“guard against unnecessarily suggestive proced-
ures.” Ibid This deterrence rationale is inapposite
in cases, like Perry's, in which the police engaged
in no improper conduct.

Coleman v. Alabama, 399 U.S. 1, 90 S.Ct
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1999, 26 L.Ed.2d 387 (1970}, another decision in
the Stovall line, similarly shows that the Court has
linked the due process check, not to suspicion of
eyewitness testimony generally, but only to improp-
er police arrangement of the circumstances sur-
rounding an identification. The defendants in Cole-
man contended that a witness' in-court identifica-
tions violated due process, because a pretrial sta-
tionhouse lineup was “so unduly prejudicial and
conducive to irreparable misidentification as fatally
to taint [the later identifications].” 399 U.S,, at 3,
90 S.Ct. 1999 (plurality opinion). The Court rejec-
ted this argument. Id, at 5-6, 90 S.Ct. 1999
(plurality opinion), 1314, 90 §.Ct. 1999 (Black, I,
conecurring), 22, n. 2, 90 S.Ct. 1999 {Burger, C. I,
dissenting), 28, n. 2, 90 S.Ct. 1999 (Stewart, 1., dis-
senting). No due process violation occurred, the
plurality explained, because nothing “the police
said or did prompted [the witness'] virtually spon-
taneous identification of [the defendants].” /d,, at 6,
90 S.Ct. 1999. True, Coleman was the only person
in the lineup wearing a hat, the plurality noted, but
“pothing in the record show[ed] that he was re-
quired to do so.” /hid See also Colorado v. Con-
nelly, 479 U.S. 157, 163, 167, 107 8.Ct. 515, 93
L.Ed.2d 473 (1986) (Where the “crucial element of
police overreaching” is missing, the admissibility
of an allegedly unreliable confession is “a matter to
be governed by the evidentiary laws of the forum,
... and not by the Due Process Clause.”).

Perry and the dissent place significant weight
on United States v. Wade, 388 U.5. 218, 87 S.Ct.
1926, 18 L.Ed.2d 1149 (1967), describing it as a
decision not anchored to improper police conduct.
See Brief for Petitioner 12, 15, 21-22, 28; post, at
731 — 733, 734 — 736. In fact, the risk of police rig-
ging was the very danger to which the *727 Court
responded in Wade when it recognized a defend-
ant's right to counsel at postindictment, police-
organized identification procedures. 388 U.S., at
233, 235-236, 87 8.Ct. 1926, “[Tlhe confrontation
compelled by the State between the accused and the
victim or witnesses,” the Court began, “is peculi-
arly riddled with innumerable dangers and variable

factors which might seriously, even crucially,
derogate from a fair trial.” fd., at 228, 87 5.Ct.
1926 (emphasis added). “A major factor contribut-
ing to the high incidence of miscarriage of justice
from mistaken identification,” the Court continued,
“has been the degree of suggestion inherent in the
manner in which the prosecution presents the sus-
pect to witnesses for pretrial identification.” 7bid,
(emphasis added). To illustrate the improper sug-
gestion it was concerned about, the Court pointed to
police-designed lineups where “all in the lineup but
the suspect were known to the identifying witness,
... the other participants in [the] lineup were grossly
dissimilar in appearance to the suspect, ... only the
suspect was required to wear distinctive clothing
which the culprit allegedly wore, ... the witness is
told by the police that they have caught the culprit
after which the defendant is brought before the wit-
ness alone or is viewed in jail, ... the suspect is
pointed out before or during a lineup, ... the parti-
cipants in the lineup are asked to try on an article of
clothing which fits only the suspect.” Id., at 233, 87
S.Ct. 1926 (footnotes omitted). Beyond genuine de-
bate, then, prevention of unfair police practices
prompted the Court to extend a defendant's right to
counsel to cover postindictment [ineups and
showups. /d,, at 235, 87 8.Ct. 1926.

Perry's argument, reiterated by the dissent, thus
lacks support in the case law he cites. Moreover,
his position would open the door to judicial pre-
view, under the banner of due process, of most, if
not all, eyewitness identifications. External sugges-
tion is hardly the only factor that casts doubt on the
trustworthiness of an eyewitness' testimony. As one
of Perry's amici points out, many other factors bear
on “the likelihood of misidentification,” post, at
735—for example, the passage of time between ex-
posure to and identification of the defendant,
whether the witness was under stress when he first
encountered the suspect, how much time the wit-
ness had to observe the suspect, how far the witness
was from the suspect, whether the suspect carried a
weapon, and the race of the suspect and the witness.
Brief for American Psychological Association as
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Amicus Curiae 9-12. There is no reason why an
identification made by an eyewitness with poor vis-
ion, for example, or one who harbors a grudge
against the defendant, should be regarded as inher-
ently more reliable, less of a “threat to the fairness
of trial,” post, at 738, than the identification
Blandon made in this case. To embrace Perry's
view would thus entail a vast enlargement of the
reach of due process as a constraint on the admis-
sion of evidence.

Perry maintains that the Court can limit the due
process check he proposes to identifications made
under “suggestive circumstances.” Tr. of Oral Arg,
11-14, Even if we could rationally distinguish sug-
gestiveness from other factors bearing on the reli-
ability of eyewitness evidence, Perry's limitation
would still involve trial courts, routinely, in prelim-
inary examinations. Most eyewitness identifications
involve some element of suggestion. Indeed, all in-
court identifications do. Qut-of-court identifications
volunteered by witnesses are also likely to involve
suggestive circumstances. For example, suppose a
witness identifies the defendant to police officers
after seeing a photograph of the defendant in the
press captioned “theft suspect,” or hearing a radio
report implicating*728 the defendant in the crime.
Or suppose the witness knew that the defendant ran
with the wrong crowd and saw him on the day and
in the vicinity of the crime. Any of these circum-
stances might have “suggested” to the witness that
the defendant was the person the witness observed
commiiting the crime.

C

In urging a broadly applicable due process
check on eyewitness identifications, Perry main-
tains that eyewitness identifications are a uniquely
unreliable form of evidence. See Brief for Petition-
er 1722 (citing studies showing that eyewitness
misidentifications are the leading cause of wrongful
convictions); Brief for American Psychological As-
sociation as Amicus Curiae 14—17 (describing re-
search indicating that as many as one in three eye-
witness identifications is inaccurate). See also pos,

at 738 — 740. We do not doubt either the import-
ance or the fallibility of eyewitness identifications.
Indeed, in recognizing that defendants have a con-
stitutional right to counsel at postindictment police
lineups, we observed that “the annals of criminal
law are rife with instances of mistaken identifica-
tion.” Wade, 388 U.S., at 228, 87 5.Ct. 1926,

[5] We have concluded in other contexts,
however, that the potential unreliability of a type of
evidence does not alone render its introduction at
the defendant's trial fundamentally unfair. See, e.g.,
Ventris, 556 11.8., at 594, n. *, 129 8.Ct. 1841
(declining to “craft a broafd] exclusionary rule for
uncorroborated statements obtained [from jailhouse
snitches],” even though “rewarded informant testi-
meony” may be inherently untrustworthy); Dowling,
493 U.8., at 353, 110 8.Ct. 668 (rejecting argument
that the introduction of evidence concerning acquit-
ted conduct is fundamentally unfair because such
evidence is “inherently unreliable™). We reach a
similar conclusion here: The fallibility of eyewit-
ness evidence does not, without the taint of improp-
er state conduct, warrant a due process rule requir-
ing a trial court to screen such evidence for reliabil-
ity before allowing the jury to assess its creditwor-
thiness.

[6] Our unwillingness to enlarge the domain of
due process as Perry and the dissent urge rests, in
large part, on our recognition that the jury, not the
judge, traditionally determines the reliability of
evidence. See supra, at 723 — 724. We also take ac-
count of other safeguards built into our adversary
system that caution juries against placing undue
weight on eyewitness testimony of questionable re-
liability. These protections include the defendant's
Sixth Amendment right to confront the eyewitness.
See Maryland v. Craig, 497 U.S. 836, 845, 110
S.Ct. 3157, 111 L.Ed.2d 666 {1990) (“The central
concern of the Confrontation Clause is to ensure the
reliability of the evidence against a criminal de-
fendant.””). Another is the defendant's right to the
effective assistance of an attorney, who can expose
the flaws in the eyewitness' testimony during cross-
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examination and focus the jury's attention on the
fallibility of such testimony during opening and
closing arguments. Eyewitness-specific jury in-
structions, which many federal and state cousts
have adopted, likewise *729 warn the jury to
take care in appraising identification evidence. See,
e.g., United States v. Telfuire, 469 F.2d 532,
558-559 (C.A.D.C.1972) (per curiam) (D.C. Cir-
cuit Model Jury Instructions) (“If the identification
by the witness may have been influenced by the cir-
cumstances under which the defendant was presen-
ted to him for identification, you should scrutinize
the identification with great care.”). See also
Ventris, 556 U.S., at 394, n. *, 129 3.Ct. 184]
(citing jury instructions that informed jurors about
the unreliability of uncorroborated jailhouse-in-
formant testimony as a reason to resist a ban on
such testimony); Dowling, 493 U.S., at 352-353,
110 $8.Ct. 668. The constitutional requirement that
the government prove the defendant's guilt beyond
a reasonable doubt also impedes convictions based
on dubious identification evidence.

FN7. See Model Crim. Jury Instr. No. 4.15
(CA3 2009); United Stares v. Holley, 502
F.2d 273, 277278 (C.A.4 1974); Pattern
Crim. Jury Instr. No. 1.29 (CAS5 2001);
Pattern Crim. Jury Instr. No. 7.11 (CA6
2011); Fed.Crim, Jury Instr. No. 3.08
(CA7 1999); Model Crim. Jury Instr. for
the District Courts No. 4,08 (CAS8 2011);
Model Crim. Jury Instr. No. 4.11 (CA9
2010); Crim. Pattern Jury Instr, No. 1.29
(CA10  2011); Pattern Jury Instr.
(Crim.Cases) Spec. Instr. No. 3 (CAII
2010); Rev. Ariz. Jury Instr., Crim., No. 39
(3d ed.2008); 1 Judicial Council of
Cal.Crim. Jury Instr. No. 315 (Summer
2011); Conn.Crim. Jury Instr. 2.6-4
(2007); 2 Ga. Suggested Pattern Jury Insir.
(Crim. Cases) No. 1.35.10 (4th ed.2011);
Ill. Pattern Jury Instr., Crim., No. 3.15
(Supp.2011); Pattern Instr., Kan.3d, Crim,,
Neo. 52.20 (2011); 1 Md.Crim. Jury Instr.
& Commentary §§ 2.56, 2.57(A), 2.57(B)

(3d ed.2009 and Supp.2010); Mass.Crim.
Model Jury Instr. No. 9.160 (2009); 10
Minn. Jury Instr. Guides, Crim., No. 3.19
{Supp.2006); N.H.Crim. Jury Instr. No.
3.06 (1985); N.Y.Crim. Jury Instr.
“Identification—One Witness” and
“Identification—Witness Plus” (2d
ed.2011); Okla. Uniform Jury Instr., Crim.,
No. 9-19 {Supp.2000); 1 Pa. Suggested
Standard Crim. Jury Instr. No. 4.07B (2d
ed.2010); Tenn. Pattern Jury Instr., Crim.,
No. 42.05 (15th ed.2011); Utah Model Jury
Instr, CR404 (2d ed.2010); Model Instruc-
tions from the Vi{.Crim. Jury Instr. Comm.
Nos. CR5-601, CRS5-605 (2003); W.
Va.Crim. Jury Instr. No. 5.05 (6th ed.
2003).

State and federal rules of evidence, moreover,
permit trial judges to exclude relevant evidence if
its probative value is substantially outweighed by
its prejudicial impact or potential for misleading the
jury. See, e.g., Fed. Rule Evid. 403; N.H. Rule
Evid. 403 (2011). See also Tr. of Oral Arg. 19-22
(inquiring whether the standard Perry secks differs
materially from the one set out in Rule 403). In ap-
propriate cases, some States also permit defendants
to present expert testimony on the hazards of eye-
witness identification evidence. See, e.g., State v.
Clopten, 2009 UT 84, A33, 223 P.3d 1103, 1113
(“We expect ... that in cases involving eyewitness
identification of strangers or near-strangers, trial
courts will routinely admit expert testimony [on the
dangers of such evidence].”).

[7] Many of the safeguards just noted were at
work at Perry's trial. During her opening statement,
Perry's court-appointed attorney cautioned the jury
about the vulnerability of Blandon's identification.
App. 115a (Blandon, “the eyewitness that the State
needs you to believe[,] can't pick [Perry] out of a
photo array. How carefully did she really see what
was going on? ... How well could she really see
him?"). While cross-examining Blandon and Of-
ficer Clay, Perry's attorney constantly brought up
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the weaknesses of Blandon's identification. She
highlighted: (1) the significant distance between
Blandon's window and the parking lot, jd., at 226a;
(2) the lateness of the hour, id, at 225a; (3) the van
that partly obstructed Blandon’s view, id.,, at 226a;
(4) Blandon's concession that she was “so scared
[she] really didn't pay attention” to what Perry was
wearing, id,, at 233a; (5) Blandon's inability to de-
scribe Perry's facial features or other identifying
marks, id., at 205a, 233a-235a; (6) Blandon's fail-
ure to pick Perry out of a photo array, id., at 233a;
and (7) Perry's position next to a uniformed, gun-
bearing police officer at the moment Blandon made
her identification, id, at 202a-2035a. Perry's counsel
reminded the jury of these frailties during her sum-
mation. *730 /4, at 374a-375a (Blandon “wasn't
able to tell you much about who she saw.... She
couldn't pick [Perry] out of a lineup, out of a photo
array.... [Blandon said] [t]hat guy that was with the
police officer, that's who was circling. Again, think
about the context with the guns, the uniforms.
Powerful, powerful context clues.”).

After closing argumients, the trial court read the
jury a lengthy instruction on identification testi-
mony and the factors the jury should consider when
evaluating it. /d, at 399a—401a. The court also in-
structed the jury that the defendant's guilt must be
proved beyond a reasonable doubt, id. at 3%90a,
392a, 395a-396a, and specifically cautioned that
“one of the things the State must prove [beyond a
reasonable doubt] is the identification of the de-
fendant as the person who committed the offense,”
id., at 398a~399a.

Given the safeguards generally applicable in
criminal trials, protections availed of by the defense
in Perry's case, we hold that the introduction of
Blandon's eyewitness testimony, without a prelim-
inary judicial assessment of its reliability, did not
render Perry's trial fundamentally unfair.

* k #

[8] For the foregoing reasons, we agree with
the New Hampshire courts' appraisal of our de-

cisions. See supra, at 722 - 723. Finding no con-
vincing reason to alter our precedent, we hold that
the Due Process Clause does not require a preiimin-
ary judicial inquiry into the reliability of an eyewit-
ness identification when the identification was not
procured under unnecessarily suggestive circum-
stances arranged by law enforcement. Accordingly,
the judgment of the New Hampshire Supreme Court
is

Affirmed

Justice THOMAS, concurring.

The Court correctly concludes that its preced-
ents establish a due process right to the pretrial ex-
clusion of an unreliable eyewitness identification
only if the identification results from police sugges-
tion. I therefore join its opinion. 1 write separately
because 1 would not extend Stovall v. Denno, 388
U.S. 293, 87 S.Ct. 1967, |8 L.Ed.2d 1199 (1967),
and its progeny even if the reasoning of those opin-
ions applied to this case. The Stovall line of cases is
premised on a “substantive due process” right to
“fundamental fairness.” See, e.g, id, at 299, 87
8.Ct. 1967 (concluding that whether a suggestive
identification “resulted in such unfairness that it in-
fringed [the defendant's] right to due process of
law” is “open to all persons to allege and prove™);
Manson v, Brathwaite, 432 U.8. 98, 113, 97 S.Ct.
2243, 33 L.Ed.2d 140 (1977) (“The standard, after
all, is that of fairness as required by the Due Pro-
cess Clause of the Fourteenth Amendment™). In my
view, those cases are wrongly decided because the
Fourteenth Amendment's Due Process Clause is not
a “secret repository of substantive guarantees
against ‘unfairness.” ¥ BMW of North America, Inc.
v. Gore, 517 U.8. 559, 598-599, 116 S.Ct. 1589,
134 L.Ed.2d 809 (1996) (SCALIA, J., joined by
THOMAS, 1., dissenting); see also McDonald v.
Chicago, 561 U.S. — , 130 S.Ct. 3020,
3062, 177 L.Ed.2d 894 (2010) (THOMAS, J., con-
curring in part and concurring in judgment) (“The
notion that a constitutional provision that guaran-
tees only ‘process' before a person is deprived of
life, [iberty, or property could define the substance

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



FOR EDUCATIONAL USE ONLY Page 16
132 8.Ct. 716, 181 L.Ed.2d 694, 80 USLW 4073, 12 Cal. Daily Op. Serv. 439, 2012 Daily Journal D.A.R. 393, 23

Fla. L. Weekly Fed. S 60
(Cite as: 132 S.Ct. 716)

of those rights strains credulity™). Accordingly, I
would limit the Court’s suggestive eyewitness iden-
tification cases to the precise circumstances that
they involved.

Justice SOTOMAYOR, dissenting.

This Court has long recognized that eyewitness
identifications' unique confluence*731 of fea-
tures—their unreliability, susceptibility to sugges-
tion, powerful impact on the jury, and resistance to
the ordinary tests of the adversarial process—can
undermine the fairness of a frial. Qur cases thus es-
tablish a clear rule: The admission at trial of out-
of-court eyewitness identifications derived from
impermissibly suggestive circumstances that pose a
very substantial liketihood of misidentification vi-
olates due process. The Court today announces that
that rule does not even “comfe] into play” unless
the suggestive circumstances are improperly
“police-arranged.” Anre, at 720, 726.

Qur due process concern, however, arises not
from the act of suggestion, but rather from the cor-
rosive effects of suggestion on the reliability of the
resulting identification. By rendering protection
contingent on improper police arrangement of the
suggestive circumstances, the Court effectively
grafis a mens rea inquiry onto our rule. The Court's
holding enshrines a murky distinction—between
suggestive confrontations intentionally orchestrated
by the police and, as here, those inadvertently
caused by police actions—that will sow confusion.
It ignores our precedents’ acute sensitivity to the
hazards of intentional and unintentional suggestion
alike and unmoors our rule from the very interest it
protects, inviting arbitrary results. And it recasts the
driving force of our decisions as an interest in po-
lice deterrence, rather than reliability. Because [ see
no warrant for declining to assess the circumstances
of this case under our ordinary approach, I respect-
fully dissent.

FNI1. Because the facts of this case involve
police action, I do not reach the question
whether due process is triggered in situ-
ations involving no police action whatso-

CVer,

1 .

The “driving force” behind Unjted States v.
Wade, 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed.2d
1149 (1967), Gilbert v. California, 388 U.8. 263,
87 8.Ct. 1951, 18 L.Ed.2d 1178 (1967), and Stovall
y. Denno, 388 U.S. 293, 87 5.Ct. 1967, 18 L.Ed.2d
1199 (1967), was “the Court's concern with the
problems of eyewitness identifica-
tion"—specifically, “the concern that the jury not
hear eyewitness testimony unless that evidence has
aspects of reliability.” Manson v. Brathwaite, 432
U.S. 98, 111112, 97 8.Ct. 2243, 53 L.Ed.2d 140
(1977). We have pointed to the “ ‘formidable’ ”
number of “miscarriage[s] of justice from mistaken
identification” in the annals of criminal law. Wade,
388 1U.S., at 228, 87 8.Ct. 1926. We have warned of
the “vagaries” and “ ‘proverbially untrustworthy” ”
nature of eyewitness identifications. {6/d. And we
have singled out a “major factor contributing” to
that proverbial unreliability: “the suggestibility in-
herent in the context of the pretrial identification.”
Id, at 228, 235, 87 S.Ct. 1926,

Our precedents make no distinction between
intentional and unintentional suggestion. To the
contrary, they explicitly state that *[s]uggestion can
be created intentionally or unintentionally in many
subtle ways.” Id,, at 229, 87 S.Ct. 1926. Rather than
equate suggestive conduct with misconduct, we
specifically have disavowed the assumption that
suggestive influences may only be “the result of po-
lice procedures intentionally designed to prejudice
an accused.” /¢, at 235, 87 S5.Ct. 1926; see also id,,
at 236, 87 S.Ct. 1926 (noting “grave potential for
prejudice, intentional or not, in the pretrial lineup”);
id., at 239, $7 S.Ct. 1926 (describing lack of lineup
regulations addressing “risks of abuse and uninten-
tional suggestion™). “Persons who conduct the iden-
tification procedure may suggest, intentionally or
unintentionally, that they expect the witness to
identify the accused.” *732Moore v. [llinois, 434
U.S. 220, 224, 98 S.Ct. 458, 54 L.Ed.2d 424 (1977)
. The implication is that even police acting with the
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best of intentions can inadvertently signal * ‘that's

the man.’ ” Wade, 388 U.S., at 236, 87 S.Ct. 19206;

see also Kirby v. Hlinois, 406 U.S. 682, 690--691,

92 5.Ct. 1877, 32 L.Ed.2d 41! (1972) (“[I]t is al-

ways necessaﬁy to ‘scrutinize any pretrial confroni-
H LR} F 2

ation ... ")

FN2. Wade held that the dangers of pretrial
identification procedures necessitated a
right to counsel; that same day, Srovall
held that a defendant ineligible for the
Wade rule was still entitled to challenge
the confrontation as a due process viola-
tion. Because the two were companion
cases advancing interrelated rules to avoid
unfairness at trial resulting from suggestive
pretrial confrontations, Wade 's exposition
of the dangers of suggestiveness informs
both contexts. See Manson v. Brathwaite,
432 1.5, 98, 112, 97 S.Ct. 2243, 53
L.BEd.2d 140 (1977) (* Wade and its com-
panion cases reflect the concern that the
jury not hear eyewitness testimony unless
that evidence has aspects of reliability™).

In Wade itself, we noted that the “potential for
improper influence [in pretrial confrontations] is il-
lustrated by the circumstances ... [i]n the present
case.” 388 U.S., at 233-234, 87 S.Ct. 1926. We
then highlighted not the lineup procedure, but
rather a preprocedure encounter: The two witnesses
who later identified Wade in the lineup had secn
Wade outside while “await[ing] assembly of the
lineup.” Id., at 234, 87 S.Ct. 1926. Wade had been
standing in the hallway, which happened to be
“gbservable to the witnesses through an open
door.” Ibid One witness saw Wade “within sight of
an FBI agent”; the other saw him “in the custody of
the agent” Ihid. In underscoring the hazards of
these circumstances, we made no mention of
whether the encounter had been arranged; indeed,
the facts suggest that it was not.

More generally, our precedents focus not on
the act of suggestion, but on suggestion's
“corrupting effect” on reliability. Brathwaite, 432

U.S., at 114, 97 8.Ct. 2243, Eyewitness evidence
derived from suggestive circumstances, we have
explained, is uniquely resistant to the ordinary tests
of the adversary process. An eyewitness who has
made an identification often becomes convinced of
its accuracy. “Regardless of how the initial misid-
entification comes about, the witness thereafter is
apt to retain in his memory the image of the photo-
graph rather than of the person actually seen, redu-
cing the trustworthiness of subsequent ... courtroom
identification.” Simmons v. United States, 390 U.S.
377, 383-384, 88 S.Ct. 967, 19 L.Ed2d 1247
(1968) (emphasis added); see also #ade, 388 U.S,,
at 229, 87 S.Ct. 1926 (witness is “not likely” to re-
cant). Suggestion bolsters that confidence.

At trial, an eyewitness' artificially inflated con-
fidence in an identification's accuracy complicates
the jury's task of assessing witness credibility and
reliability. It also impairs the defendant's ability to
attack the eyewitness' credibility. Srovail, 388 U.S,,
at 298, 87 S.Ct. 1967. That in turn jeopardizes the
defendant's basic right to subject his accuser to
meaningful cross-examination. See Wade, 388 U.S.,
at 235, §7 S.Ct. 1926 (“{Clross-examination ... can-
not be viewed as an absolute assurance of accuracy
and reliability ... where so many variables and pit-
falls exist™). The end result of suggestion, whether
intentional or unintentional, is to fortify testimony
bearing directly on guilt that juries find extremely
convincing and are hesitant to discredit. See 7d., at
224, 87 S.Ct. 1926 (“[A]t pretrial proceedings ...
the results might well settle the accused's fate and
reduce the trial itself to a mere formality™); Gilbert,
388 U.S., at 273, 87 S.Ct. 1951 (“[Tlhe witness’
testimony of his lineup identification will enhance
the impact of his in-court identification on the

jury”).

*733 Consistent with our focus on reliability,
we have declined to adopt a per se rule excluding
all suggestive identifications. Instead, “reliability is
the linchpin” in deciding admissibility. Brathwaite,

432 U.S., at 114, 97 S.Ct. 2243. We have explained
that a suggestive identification procedure “does not
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in itself intrude upon a constitutionally protected
interest.” 7d., at 113, n. 13, 97 S.Ct. 2243; see also
Neil v. Biggers, 409 U.S. 188, 198-199, 93 S.Ct.
375, 34 L.Ed.2d 401 (1972) (rejecting the proposi-
tion that “unnecessary suggestiveness alone re-
quires the exclusion of evidence”). “Suggestive
confrontations are disapproved because they in-
crease the likelihood of misidentification”—and
“[i]t is the likelihood of misidentification which vi-
olates a defendant's right to due process.” /d., at
[98, 93 S.Ct. 375; see also Umnited States ex rel.
Kirby v. Sturges, 510 F.2d 397, 406 (C.A.7 1975)
(Stevens, J.) (“The due process clause applies only
to proceedings which result in a deprivation of life,
liberty or property.... [I]f a constitutional violation
results from a showup, it occurs in the courtroom,
not in the police station™). In short, “ ‘what the
Stovall due process right protects is an evidentiary
interest.” * Brathwaite, 432 U.S,, at 113, n. 14, 97
S.Ct. 2243,

To protect that evidentiary interest, we have
applied a two-step inquiry: First, the defendant has
the burden of showing that the eyewitness identific-
ation was derived through “impermissibly suggest-
ive” means. Simmons, 390 U.S., at 384, 88
5.Ct. 967. Second, if the defendant meets that bur-
den, courts consider whether the identification was
reliable under the totality of the circumstances,
That step entails considering the witness' opportun-
ity to view the perpetrator, degree of attention, ac-
curacy of description, level of certainty, and the
time between the crime and pretrial confrontation,
then weighing such factors against the “corrupting
effect of the suggestive identification.” Brarhwaite,
432 U.S., at 108, 114, 97 S.Ct. 2243, Most identi-
fications will be admissible. The standard of
“fairness as required by the Due Process Clause,”
id., at 113, 97 S.Ct. 2243, however, demands that a
subset of the most unreliable identifications—those
carrying a “ ‘very substantial likelihood of ... misid-
entification’ “—will be excluded. Biggers, 409
U.S,, at 198, 93 3.Ct. 375,

FN3. Our  precedents refer to

“impermissibly,” *unnecessarily,” and
“unduly” suggestive circumstances inter-
changeably. See, e.g., Brathwaite, 432
U.S., at 105, n. 8, 107-108, 110, 112113,
97 S.Ct. 2243 (“impermissibly” and
“unnecessarily™); Neil v. Biggers, 409 U.S.
188, 196-199, 93 S.Ct. 375, 34 L.Ed2d
401  (1972)  (“impermissibly”  and
“unnecessarily”™), Coleman v. Alabama,
399 U.8. 1, 3-5, 90 S.Ct. 1999, 26 L..Ed.2d
387 (1970) (“unduly” and
“impermissibly”); Simmons v. United
Siates, 390 U.S. 377, 383-384, 38 S5.Ct.
967, 19 L.Ed.2d 1247 (1968) ( “unduly”
and “impermissibly™). The Circuits have
followed suit. E.g, Thigpen v. Cory, 804
F.2d 893, 895 (C.A.6 1986) (“unduly™);
Green v. Loggins, 614 F.2d 219, 223
(C.A9 1980) (“unnecessarily or imper-
missibly™). All reinforce our focus not on
the act of suggestion, but on whether the
suggestiveness rises to such a level that it
undermines reliability. Police machinations
can heighten the likelihood of misidentific-
ation, but they are no prerequisite to find-
ing a confrontation “so impermissibly sug-
gestive as to give rise to a very substantial
likelihood of ... misidentification.” Sim-
mons, 390 U.S,, at 384, 88 S.Ct. 967.

II

A
The majority today creates a novel and signi-
ficant [imitation on our longstanding rule: Eyewit-
ness identifications so impermissibly suggestive
that they pose a very substantial likelihood of an
unreliable identification will be deemed inadmiss-
ible at trial only if the suggestive circumnstances
were “police-arranged.” Anre, at 720. Absent*734
“improper police arrangement,” “improper police
conduct,” or “rigging,” the majority holds, our two-
step inquiry does not even “com{e] into play.” Ante,

at 720, 726. [ cannot agree.

The majority does not simply hold that an eye-
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witness identification must be the product of police
action to trigger our ordinary two-step inquiry.
Rather, the majority maintains that the suggestive
circumstances giving rise to the identification must
be “police-arranged,” “police rigg[ed],”
“police-designed,” or “police-organized.” Anrte, at
720, 726 — 727. Those terms connote a degree of
intentional orchestration or manipulation. See Brief
for Respondent 19 (no indication that police
“deliberately tried to manipulate any evidence”),
Brief for United States as Amicus Curiae 18 (“[N]o
one deliberately arranged the circumstances to ob-
tain an identification™). The majority categorically
exempts all eyewitness identifications derived from
suggestive circumstances that were not police-
manipulated—however suggestive, and however
unreliable—from our due process check. The ma-
Jjority thus appears to lg&aft a mens rea requirement
onto our existing rule.

FN4. The majority denies that it has im-
posed a mens rea requirement, see ante, at
721, n. 1, but by confining our due process
concerns to police-arranged identification
procedures, that is just what it has done.
The majority acknowledges that “whether
or not [the police] intended the arranged
procedure to be suggestive” is irrelevant
under our precedents, ibid., but still places
dispositive weight on whether or not the
police intended the procedure itself.

As this case illustrates, police intent is now
paramount. As the Court acknowledges, Perry al-
leges an “accidental showup.” Brief for Petitioner
34 (emphasis added); see ante, at 722. He was the
only African—American at the scene of the crime
standing next to a police officer. For the majority,
the fact that the police did not intend that showup,
even if they inadvertently caused it in the course of
a police procedure, ends the inquiry. The police
were questioning the eyewitness, Blandon, about
the perpetrator’s identity, and were intentionally de-
taining Perry in the parking lot—but had not inten-
ded for Blandon to identify the perpetrator from her

window. Presumably, in the majority's view, had
the police asked Blandon to move to the window to
identify the perpetrator, that could have made all
the difference. See Tr. of Oral Arg. 32, 37.

1 note, however, that the majority leaves what
is required by its arrangement-focused inquiry less
than clear. In parts, the opinion suggests that the
police must arrange an identification “procedure,”
regardiess of whether they “inten[d] the arranged
procedure to be suggestive.” Ante, at 721, n. 1; see
also ante, at 723 — 724. Elsewhere, it indicates that
the police must arrange the “suggestive circum-
stances” that lead the witness to identify the ac-
cused. See anfe, at 720 — 721, 725 - 726, 729 —
730. Still elsewhere it refers to “improper” police
conduct, ante, at 720 — 721, 724 — 727, connoting
bad faith. Does police “arrangement” relate to the
procedure, the suggestiveness, or both? If it relates
to the procedure, do suggestive preprocedure en-
counters no longer raise the same concerns? If the
police need not “inten[d] the arranged procedure to
be suggestive,” ante, at 721, n. 1, what makes the
police action “improper”? And does that mean that
good-faith, unintentional police suggestiveness in a
police-arranged lineup can be “impermissibly sug-
gestive™? If no, the majority runs headlong into
Wade., 1f yes, on what basis—if not de-
terrence—does it distinguish unintentional police
suggestiveness in an accidental confrontation?

%735 The arrangement-focused inquiry will
sow needless confusion. If the police had called
Perry and Blandon to the police station for inter-
views, and Blandon saw Perry being questioned,
would that be sufficiently “improper police ar-
rangement”? If Perry had voluntarily come to the
police station, would that change the result?
Today's opinion renders the applicability of our or-
dinary inquiry contingent on a murky line-drawing
exercise. Whereas our two-step inquiry focuses on
overall reliability—and could account for the spon-
taneity of the witness' identification and degree of
police manipulation under the totality of the cir-
cumstances—today's apinion forecloses that asscss-
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ment by establishing a new and inflexible step zero.

B

The majority regards its limitation on our two-
step rule as compelled by precedent. ks chief ra-
tionale, gnte, at 723 — 727, is that none of our prior
cases involved situations where the police “did not
arrange the suggestive circumstances.” Anfe, at
725; see also ante, at 721, n. 1. That is not neces-
sarily true, given the seemingly unintentional en-
counter highlighted in Wade. But even if it were
true, it is unsurprising. The vast majority of eyewit-
ness identifications that the State uses in criminal
prosecutions are obtained in lineup, showup, and
photograph displays arranged by the police. Cur
precedents reflect that practical reality.

It is also beside the point. Our due process con-
cerns were not predicated on the source of suggest-
iveness. Rather, “[i]t is the likelihood of misidenti-
fication which violates a defendant’s right to due
process,” Biggers, 409 U.S,, at 198, 93 S.Ct. 373,
and we are concerned with suggestion insofar as it
has “corrupting effectfs]” on the identification's re-
liability. Brathwaite, 432 U.S., at 114, 97 S.CtL
2243, Accordingly, whether the police have created
the suggestive circumstances intentionally or inad-
vertently, the resulting identification raises the
same due process concerns. It is no more or less
likely to misidentify the perpetrator. It is no more
or less powerful to the jury. And the defendant is
no more or fess equipped to challenge the identific-
ation through cross-examination or prejudiced at
trial. The arrangement-focused inquiry thus unteth-
ers our doctrine from the very © ‘evidentiary in-
terest’ * it was designed to protect, inviting arbit-
rary results. fd., at 113, n. 14, 97 5.Ct. 2243,

Indeed, it is the majority's approach that lies in
tension with our precedents. Whereas we previ-
ously disclaimed the crabbed view of suggestive-
ness as “the result of police procedures intention-
ally designed to prejudice an accused,” Wade, 388
U.S., at 235, 87 S.Ct. 1926, the majority's focus on
police rigging and improper conduct will revive it.
Whereas our precedents were sensitive to intention-

al and unintentional suggestiveness alike, see
supra, at 720 — 721, today's decision narrows our
concern to intentionally orchestrated " suggestive
confrontations. We once described the “primary
evil to be avoided” as the likelihood of misidenti-
fication. Biggers, 409 U.S., at 198, 93 8.Ct. 375.
Today's decision, however, means that even if that
primary evil is at its apex, we need not aveid it at
all so long as the suggestive circumstances do not
stem from Improper police arrangement.

C
The majority gives several additional reasons
for why applying our due process rule beyond im-
properly police-arranged circumstances is unwar-
ranted. In my view, none withstands close inspec-
tion.

First, the majority insists that our precedents
“aim to deter police from rigging identification pro-
cedures,” so our rule *736 should be limited to ap-
plications that advance that “primary aim” and “key
premise.” Ante, at 720 — 721, 726 (citing Brath-
waite, 432 U.S., at 112, 97 S.Ct. 2243). That mis-
characterizes our cases. We discussed deterrence in
Brathwaite because Brathwaite challenged our two-
step inquiry as lacking deterrence value. Brathwaite
argued that deterrence demanded a per se rule ex-
cluding all suggestive identifications. He said that
our rule, which probes the reliability of suggestive
identifications under the totality of the circum-
stances, “cannot be expected to have a significant
deterrent impact.” fd., at 111, 97 8.Ct. 2243,

We rebutted Brathwaite's criticism in language
the majority now wrenches from context: Upon
summarizing Brathwaite's argument, we acknow-
ledged “several interests to be considered.” /bid.
We then compared the two rules under each in-
terest: First, we noted the “driving force™ behind
Wade and its companion cases—“the concern that
the jury not hear eyewitness testimony unless that
evidence has aspects of reliability”—and found
both approaches “responsive to this concern,” but
the per se rule to go “too far” in suppressing reli-
able evidence. 432 J.S., at 111112, 97 S5.Ct. 2243,

© 2013 Thomson Reuters, No Claim to Orig. US Gov. Works.



FOR EDUCATIONAL USE ONLY Page 21
132 8.Ct. 716, 181 L.Ed.2d 694, 80 USLW 4073, 12 Cal. Daily Op. Serv. 439, 2012 Daily Journal D.A.R. 393, 23

Fla. L. Weekly Fed. S 60
(Cite as: 132 S.Ct. 716)

We noted a “second
factor’—deterrence——conceding that the per se rule
had “more significant deterrent effect,” but noting
that our rule “also has an infiuence on police beha-
vior.” [d., at 112, 97 S.Ct. 2243, Finally, we noted a
“third factor"—“the effect on the administration of
justice”™—describing the per se rule as having seri-
ous drawbacks on this front. /bid. That was no list
of “primary aim[s].” Nor was it a ringing endorse-
ment of the primacy of deterrence. We simply un-
derscored, in responding to Brathwaite, that our
rule was not without deterrence benefits. To the
contrary, we clarified that deterrence was a subsidi-
ary concern to reliability, the “driving force” of our
doctrine. It is a stretch to claim that our rule cannot
apply wherever “[t]his deterrence rationale is inap-
posite.” Ante, at 726.

Second, the majority states that Coleman v.
Alabama, 399 U.S. 1, 90 S.Ct. 1999, 26 L.Ed.2d
387 (1970), held that “[n]o due precess violation
oceurred ... because nothing ‘the police said or did
prompted’ ” the identification and shows that our
rule is linked “only to improper police arrange-
ment.” Ante, at 726 — 727. That misreads the de-
cision. In Coleman, the petitioners challenged a
witness' in-court identification of them at trial on
grounds that it had been tainted by a suggestive
pretrial lineup. We held that no due process viola-
tion occurred because the in-court identification ap-
peared to be “entirely based upon observations at
the time of the assault and not at all induced by the
conduct of the lineup,” and thus could not be said
to stem from an identification procedure “ ‘so im-
permissibly suggestive as to give rise to a very sub-
stantial likelihood of irreparable misidentification.’
» 399 1.8, at 5-6, 90 S.Ct. 1999 (plurality opin-
ion). We then dismissed each of the asserted sug-
gestive influences as having had no bearing on the
identification at all: The petitioners claimed that the
police intimated to the witness that his attackers
were in the lineup; we found the record “devoid of
evidence that anything the police said or did” in-
duced the identification. /d., at 6, 90 S.Ct, 1999.
The petitioners claimed that they alone were made

to say certain words; we found that the witness
identified petitioners before either said anything.
One petitioner claimed he was singled out to wear a
hat; we found that the witness' identification “d[id]
not appear ... based on the fact that he remembered
that [the attacker] had worn a hat.” /bid. Thus, far
from indicating that improper police conduct is a
prerequisite, Coleman *737 merely held that there
had been no influence on the witness. In fact, in
concluding that the lineup was not “ *so impermiss-
ibly suggestive as to give tise to a very substantial
likelihood of irreparable misidentification,” ™ Cole-
man indicates that the two-step inquiry is not frun-
cated at the threshold by the absence of police mis-
conduct.

Third, the majority emphasizes that we should
rely on the jury to determine the reliability of evid-
ence. See gnfe, at 728 — 729. But our cases are
rooted in the assumption that eyewitness identifica-
tions upend the ordinary expectation that it is “the
province of the jury to weigh the credibility of
competing witnesses.” Kansas v. Ventris, 556 U.S.
586, 594, n. *, 129 S.Ct. 1841, 173 L.Ed.2d 801
(2009). As noted, jurors find eyewitness evidence
unusually powerful and their ability to assess cred-
ibility is hindered by a witness' false confidence in
the accuracy of his or her identification. That disab-
ility in no way depends on the intent behind the
suggestive circumstances.

The majority's appeals to protecting the jury's
domain, moreover, appeared in dissent after dissent
from our decisions. See Foster v. California, 394
U.S. 440, 447, 89 S8.Ct. 1127, 22 L.Ed.2d 402
(1969) (Black, J., dissenting) (“[Tlhe jury is the
sole tribunal to weigh and determine facts” and
“must ... be allowed to hear eyewitnesses and de-
cide for itself whether it can recognize the truth™);
Simmons, 390 U.S., at 395, 88 8.Ct. 967 (Black, I,
concurring in part and dissenting in part) (“The
weight of the evidence ... is not a question for the
Court but for the jury™). So too does the majority's
assurance that other constitutional protections like
the Sixth Amendment rights to compulsory process
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and confrontation can suffice to expose unreliable
identifications. Compare ante, at 723, with Foster,
394 U.S,, at 448-449, 89 S.Ct. 1127 (Black, J., dis-
senting) (“The Constitution sets up its own stand-
ards of unfairness in criminal trials,” including the
Sixth Amendment “right to compulsory process”
and “right to confront ... witnesses™). So too does
the majority's appeal to leave reliability to the rules
of evidence. Compare amte, at 729, with Foster,
394 11.5., at 448, 89 S.Ct. 1127 (Black, J., dissent-
ingy (* ‘Rules of evidence are designed in the in-
terests of fair trials' ™), and Stovall, 388 U.S., at
306, 87 8.Ct. 1967 (Black, J., dissenting) (“[T]he
result ... is to put into a constitutional mould a rule
of evidence”). Those arguments did not prevail
then; they should not prevail here.

Fourth, the majority suggests that applying our
rule beyond police-arranged suggestive circum-
stances would entail a heavy practical burden, re-
quiring courts to engage in “preliminary judicial in-
quiry” into “most, if not all, eyewitness identifica-
tions.” Ante, at 727, 730. But that is inaccurate, The
burden of showing “impermissibly suggestive™ cir-
cumstances is the defendant's, so the objection falls
to the defendant to raise. And as is implicit in the
majority's reassurance that Perry may resort to the
rules of evidence in lieu of our due process preced-
ents, trial courts will be entertaining defendants’ ob-
jections, pretrial or at trial, to unreliable eyewitness
evidence in any event. The relevant question, then,
is what the standard of admissibility governing such
objections should be. I see no reason to water down
the standard for an equally suggestive and unreli-
able identification simply because the suggestive
confrontation was unplanned.

It bears reminding, moreover, that we set a
high bar for suppression. The vast majority of eye-
witnesses proceed to testify before a jury. To date,
Foster is the only case in which we have found a
due process violation. 394 U.S,, at 443, 89 5.Ct.
1127. There has been no flood of claims in the *738
four Federal Circuits that, having seen no basis for
an arrangement-based distinction in our precedents,

have long indicated that due process scrutiny ap-
plies to all suggestive identification procedures. See
Dunnigan v. Keane, 137 F.3d 117, 128 (C.A2
1998); United States v. Bouthot, 878 F.2d 1506,
1516 (C.A.1 1989); Thigpen v. Cory, 804 F.2d 893,
895 (C.A.6 1986); see also Green v. Loggins, 614
F.2d 219, 223 (C.A.9 1980). Today's decision non-
etheless precludes even the possibility that an unin-
tended confrontation will meet that bar, mandating
summary dismissal of every such claim at the
threshold.

Finally, the majority questions how (o
“rationally distinguish suggestiveness from other
factors bearing on the reliability of eyewitness
evidence,” such as “poor vision” or a prior
“grudge,” ante, at 727 — 728, and more broadly,
how to distinguish eyewitness evidence from other
kinds of arguably unreliable evidence. Ante, at 727
— 728. Our precedents, however, did just that, We
emphasized the © ‘formidable number of instances
in the records of English and American trials' * of
“miscarriage[s] of justice from mistaken identifica-
tion.” Wade, 388 U.S., at 228, 87 S.Ct. 1926. We
then observed that * ‘the influence of improper sug-
gestion upon identifying witnesses probably ac-
counts for more miscarriages of justice than any
other single factor.” ” [d, at 229, 87 8.Ct. 1926.
Moreover, the majority points to no other type of
evidence that shares the rare confluence of charac-
teristics that makes eyewitness evidence a unique
threat to the fairness of trial. Jailhouse informants,
cf ante, at 728, unreliable as they may be, are not
similarly resistant to the traditional tools of the ad-
versarial process and, if anything, are met with par-
ticular skepticism by juries.

it would be one thing if the passage of time had
cast doubt on the empirical premises of our preced-
ents. But just the opposiie has happened. A vast
body of scientific literature has reinforced every
concern our precedents articulated nearly a half-
century ago, though it merits barely a parenthetical
mention in the majority opinion. Ante, at 727 - 728.
Over the past three decades, more than two thou-
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sand studies related to eyewitness identification
have been published. One state supreme court re-
cently appointed a special master to conduct an ex-
haustive survey of the current state of the scientific
evidence and concluded that “[t]he research ... is
not only extensive,” but “it represents the ‘gold
standard in terms of the applicability of social sci-
ence research to law.”  State v. Henderson, 208
N.J. 208, 283, 27 A3d 872, 916 (2011).
“Experimental methods and findings have been
tested and retested, subjected to scientific scrutiny
through peer-reviewed journals, evaluated through
the lens of meta-analyses, and replicated at times in
real-world settings.” Ibid; see also Schmechel,
O'Toole, Easterly, & Loftus, Beyond the Ken?
Testing Jurors' Understanding of Eyewitness Reli-
ability Evidence, 46 Jurimetrics 177, 180 (2006)
(noting “nearly unanimous consensus among re-
searchers about the [eyewitness reliability]} field's
core findings™).

The empirical evidence demonstrates that eye-
witness misidentification is “ ‘the single greatest
cause of wrongful convictions in this country.” ”

Researchers have found that a staggering 76%
of the *739 first 250 convictions overturned due to
DNA evidence since 1989 involved eyewitness
misidentification. Study after study demon-
strates that eyewitness recollections are highly sus-
ceptible to distortion by postevent information or
social cues; that jurors routinely overestimate
the accuracy of eyewitness identifications; that
jurors place the greatest weight on eyewitness con-
fidence in assessing identifications = even
chlexﬁh confidence is a poor gauge of accuracy;

and that suggestiveness can stem from
sources beyond police-orchestrated procedures.
The majority today nevertheless adopts an ar-
tificially narrow conception of the dangers of sug-
gestive identifications at a time when our concerns
should have deepened.

ENS. State v. Henderson, 208 N.J. 208,
231, 27 A.3d 872, 885 (2011); see also,
e.g., Benn v. United States, 978 A.2d 1257,

1266 (D.C.2009); State v. Dubose, 2835
Wis.2d 143, 162, 699 N.W.2d 582, 592
(2005); Dept. of Justice, Office of Justice
Programs, E. Connors, T. Lundregan, N.
Miller, & T. McEwen, Convicted by Jur-
ics, Exonerated by Science: Case Studies
in the Use of DNA Evidence to Establish
Innocence After Trial 24 (1996); B. Cutler
& S. Penrod, Mistaken Identification: The
Eyewitness, Psychology, and the Law 8
(1995); Wells, “Good, You Identified the
Suspect”; Feedback to Eyewitmesses Dis-
torts their Reports of the Witnessing Ex-
perience, 83 I. of Applied Psychology No.
3360 (1998).

FN6. B. Garrett, Convicting the Innocent:
Where Criminal Prosecutions Go Wrong 9,
48, 279 (2011); see also, e.g, Innocence
Project, Facts on Post-Conviction DNA
Exonerations (75% of postconviction DNA
exoneration cases in the U.S. involved eye-
witness misidentification), http:// www. in-
nocence project. org/ Content/ Facts_ on_
Post Conviction_ DNA_ Exonerations. php
(as visited Jan, 11, 2012, and available in
Clerk of Court's case file); Dept. of Justice,
National Institute of Justice, Eyewitness
Evidence: A Guide for Law Enforcement
iii (1999) (85% of 28 felony convictions
overturned on DNA evidence involved
eyewitness misidentification).

FN7. See, e.g., Gabbert, Memon, Allan, &
Wright, Say it to My Face: Examining the
Effects of Socially Encountered Misin-
formation, 9 Legal & Criminological Psy-
chol. 215 (2004); Douglass & Steblay,
Memory Distortion in Eyewitnesses: A
Meta—Analysis of the Post—Identification
Feedback Effect, 20 Applied Cognitive
Psychol. 859, 864-365 (2006).

FN8. See Brigham & Bothwell, The Abil-
ity of Prospective Jurors to Estimate the
Accuracy of Eyewitness Identifications, 7
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Law & Hum. Behav. 19, 22-24, 28 (1983)
{nearly 84% of study respondents overes-
timated accuracy rates of identifications);
see also, e.g., Sigler & Couch, Eyewitness
Testimony and the Jury Verdict, 4 N. Am.
J. Psychol. 143, 146 (2002).

FN9. See Cutler & Penrod, Mistaken Iden-
tification, at 181-209; Lindsay, Wells, &
Rumpel, Can People Detect Eyewit-
ness-Identification Accuracy Within and
Across Situations? 66 J. Applied Psychol.
79, 83 (1981).

FN10. See Brewer, Feast, & Rishworth,
The Confidence—Accuracy Relationship in
Eyewitness Identification, 8 J. Experiment-
al Psychol. Applied 44, 44-45 (2002)
(*average confidence-accuracy correlations
generally estimated between little more
than 0 and .29”); see also, e.g, Sporer,
Penrod, Read, & Cutler, Choosing, Confid-
ence, and Accuracy: A Meta—Analysis of
the Confidence—Accuracy Relation in Eye-
witness Identification Studies, 118 Psy-
chol. Bull. 315 (1995).

FN11. See Brief for Wilton Dedge et al. as
Amici Curiae 8, n. 13,

11T

There are many reasons why Perry’s particular
situation might not violate due process. The frial
court found that the circumstances surrounding
Blanden's identification did not rise to an imper-
missibly suggestive level. It is not at all clear,
moreover, that there was a very substantial likeli-
hood of misidentification, given Blandon's lack of
equivocation on the scene, the short time between
crime and confrontation, and the “fairly well [it”
parking lot. App. 56. The New Hampshire Supreme
Court, however, never made findings on either
point and, under the majority's decision today, nev-
er will.

* ok %k

The Court's opinion today renders the defend-
ant's due process protection contingent on whether
the suggestive circumstances giving rise to the eye-
witness identification stem from improper police
arrangement. That view lies in tension with our pre-
cedents’ more holistic conception*740 of the
dangers of suggestion and is untethered from the
evidentiary interest the due process right protects.
In my view, the ordinary two-step inquiry should
apply, whether the police created the suggestive cir-
cumstances intentionally or inadvertently. Because
the New Hampshire Supreme Court truncated its in-
quiry at the threshold, T would vacate the judgment
and remand for a proper analysis. I respectfully dis-
sent,

U.S.N.H.,2012.

Perry v. New Hampshire

132 8.Ct. 716, 181 L.Ed.2d 694, 80 USLW 4073,
12 Cal. Daily Op. Serv. 439, 2012 Daily Journal
D.A.R. 393, 23 Fla. L. Weekly Fed. S 60

END OF DOCUMENT
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Dec. 6, 2012.

Background: Following a retrial, defendant was
convicted in the Superior Court, Pima County, No.
CR~20103680001,Christopher C. Browning, 1., of
robbery and armed robbery. Defendant appealed.

Holdings: The Court of Appeals, Eckerstrom, P.J,,
heid that:

(1) due process clause did not require trial court to
hold a Dessureault hearing on in-court pretrial
identification in defendant's first trial,

(2) defendant was entitled to a cautionary jury in-
struction on eyewitness identification; and

(3) trial court's error in failing to give requested
cautionary instruction on identification was revers-
ible error.

Reversed and remanded.
West Headnotes
[1] Criminal Law 110 €=>1153.3

110 Criminal Law
110XX1IV Review
HOXXIV(N) Discretion of Lower Court
110k1153 Reception and Admissibility of
Evidence
110k1153.3 k. Relevance, Most Cited
Cases
The Court of Appeals reviews a frial court's
rufing on an in-court identification for an abuse of
discretion.

[2] Criminal Law 110 €=1139
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[1OXXIV Review

F10XXIV(L) Scope of Review in General
TTOXXIV(L)13 Review De Novo
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The Court of Appeals reviews de novo the
question whether a common law procedural rule
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volving pretrial as identification procedures, applies
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[3] Constitutional Law 92 €24658(1)

92 Constitutional Law
92XXVII Due Process
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process was unduly suggestive; (2) preclusion of
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in light of the circumstances of the case.
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court pretrial identification during defendant's first
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ings, was subject therefore to all the protections
therein, and was permitted and supervised by a
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LHOXX Trial
1 10XX(G) Instructions: Necessity, Requis-
ites, and Sufficiency
110k 782 Determination of Sufficiency of
Evidence in General
110k782(5.5) k. Identification evid-
ence. Most Cited Cases
Defendant showed suggestive circumstances in
the in-court pretrial identifications in first trial, thus
requiring the trial court in second trial to give a
cautionary jury instruction on eyewitness identific-
ation; the in-court identifications of defendant by
three witnesses in first trial were essentially one-
man showups and witnesses had failed to identify
defendant in a photographic lineup nearer to the
time of the incident.
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110 Criminal Law
[ TOXXIV Review
{10XX1V(Q) Harmless and Reversible Error
110k 1173 Failure or Refusal to Give In-
structions
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The Court of Appeals analyzes a trial court's
improper refusal to give a requested instruction for
harmless error.
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110k1173.2 Instructions on Particular
Points
110k1173.2(5) k. Evidence in gen-
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Trial court's error in failing to give cautionary
instruction requested by defendant on identification
was reversible error, where the state had little phys-
ical evidence linking defendant to crime and wit-
nesses' in-court identifications were a large part of
the state's case.

*05] Thomas C. Home, Arizona Attorney General
By KentE. Cattani, Joseph T. Maziarz, and Joseph
L. Parkhurst, Tucson, Attorneys for Appellee.

Lori J. Lefferts, Pima County Public Defender By
Frank P. Leto, Tueson, Attorneys for Appellant.

OPINION
ECKERSTROM, Presiding Judge.

% 1 This case involves a series of convenience
store robberies. Following a retrial, appellant Nel-
son Nottingham was convicted of one count of rob-
bery and two counts of armed robbery. He was sen-
tenced to a combination of consecutive and concur-
rent prison terms totaling 31.5 years. On appeal,
Nottingham maintains the trial court violated his
right to due process by permitting the store clerks
to identify him during trial as the perpetrator, even
though each had failed to do so when presented
with a non-suggestive photo lineup near the time of
the respective incidents. Although we conclude the
court did not err in allowing the in-court identifica-
tions, we find it erred in failing to instruct the jury
on the reliability of such identification testimonmy.
Because we cannot conclude the error was harm-
less, we reverse Nottingham's convictions and re-
mand the case for a new trial.

Factual and Procedural Background
{ 2 We view the facts in the light most favor-
able to sustaining the verdicts. State v. Powers, 200
Ariz. 123, 1 2, 23 P.3d 668, 669 {App.), approved,
200 Ariz. 363, 26 P.3d 1134 (2001). Within a one-
week period in the summer of 2010, three separate

FOR EDUCATIONAL USE ONLY Page 4

Tucson convenience stores were robbed. The three
store clerks who witnessed the robberies were un-
able to identify Nottingham from prefrial photo-
graphic lineups shown to them within several
weeks of the respective offenses. In fact, two
of the clerks identified other persons as most
closely resembling the perpetrator. Each clerk also
was shown surveillance videos taken from the
stores at the time of the robberies. Over Notting-
ham's objection, the clerks were allowed to identify
him in court at his first trial. In a case that focused
substantially on the reliability of those identifica-
tions, the jury could not reach a verdict.

FNi. Two of the clerks were shown the
lineup within three weeks of the offenses,
but one clerk viewed the lineup six weeks
after the offense.

q 3 Before his second trial, Nottingham moved
to suppress any pretrial and in-court identification
based on Stare v. Dessureanft, 104 Ariz. 380, 453
P.2d 951 (1969), the Due Process Clause of the
United States Constitution, and Rule 403, Ariz. R.
Evid., contending “the show-up in the original trial
was unduly suggestive.” The trial court denied the
motion, ruling that Dessureault 's procedural pro-
tections applied only to pretrial identifications and
not those that occur at trial. The court also found
that, in any event, the witnesses' identification of
Nottingham at the first trial “were not the product
of any unduly suggestive circumstances” because
the witnesses had been vigorously cross-examined
by counsel and their testimony had been based on
their independent recollection of events. Although
Nottingham had requested a jury instruction that
specified the factors the jury should consider when
assessing the reliability of eyewitness identification
testimony, the court did not give the instruction. On
retrial, each clerk identified Nottingham in court as
the one who had committed the robbery. Notting-
ham was convicted and sentenced as set forth
above, and this timely appeal foltowed.

Discussion
[1112] 9§ 4 Nottingham argues the
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“circumstances surrounding the in-court trial identi-
fications of [him] approximately seven to eight
months after the offenses by three store clerks who
failed to identify him in a photo lineup ... create a
substantial likelihood of misidentification.” Spe-
cifically, he *952 contends the trial court commit-
ted reversible error by (1) failing to hold a Dessur-
eanlf hearing before the second trial, (2) admitting
the in-court identifications by the store clerks, and
(3) refusing his request for a Dessureanlt instruc-
tion. We review a trial court's ruling on an in-court
identification for an abuse of discretion. State v.
Leyvas, 221 Ariz. 181, 99, 211 P.3d [165, 1168
(App.2009). “But we review de novo the question
whether a common law procedural rule with consti-
tutional underpinnings, such as that set forth in
Dessureanlt, applies to a particular factual scen-
ario.” Leyvas, 221 Ariz. 181,99, 211 P.3d at 1168.

[3] 1 5 The Due Process Clause of the Four-
teenth Amendment requires that pretrial identifica-
tion procedures be conducted by police in a manner
that is “fundamentally fair and secures the suspect's
right to a fair trial.” State v. Lefir, 201 Ariz. 509, §
46, 38 P.3d 1172, 1183 (2002), citing Manson v.
Brathwaite, 432 11.S. 98, 114, 97 S.Ct. 2243, 53
L.Ed.2d 140 (1977). Accordingly, Arizona courts
have held that the presentation of identification
evidence arising from suggestive procedures that
create “a substantial likelihood of misidentifica-
tion” violates a defendant’s right to due process. /d.

[4] § 6 In Dessureanlt, our supreme court es-
tablished a process for challenging pretrial identi-
fication procedures that are “significantly suggest-
ive and as such materially increase[ ] the dangers
inherent in eye witness identification.” 104 Ariz. at
383, 453 P.2d at 954; accord Leyvas, 221 Ariz.
181,912,211 P.3d at 1169. That process entitles a
defendant to (1) a hearing to challenge a proposed
in-court identification on the grounds that the un-
derlying pretrial identification process was unduly
suggestive, (2) preclusion of any in-court identific-
ation if the trial court concludes both that the pretri-
al identification process was unduly suggestive and

FOR EDUCATIONAL USE ONLY Page 5

would taint any subsequent in-court identification
of the suspect, and (3) a cautionary jury instruction
if the court concludes the pretrial identification pro-
cess was suggestive but not sufficiently so to justify
preclusion in light of the circumstances of the case.
Leyvas, 221 Ariz, 181,912,211 P3d at 1169, V2

FN2. The so-called Dessureault instruc-
tion requested in this case was taken from
Revised Arizona Jury Instructions (RAJI)
39, and provides as follows:

The State must prove beyond a reason-
able doubt that the in-court identification
of the defendant at this trial is reliable.
In determining whether this in-court
identification is reliable you may con-
sider such things as:

1. The witness' opportunity to view at
the time of the crime;

2. The witness' degree of attention at the
time of the crime;

3. The accuracy of any descriptions the
witness made prior to the pretrial identi-
fication;

4, The witness' level of certainty at the
time of the pretrial identification;

5. The time between the crime and the
pretrial identification;

6. Any other factor that affects the reli-
ability of the identification.

If you determine that the in-court identi-
fication of the defendant at this trial is
not reliable, then you must not consider
that identification.

See State Bar of Arizona, Revised Ari-
zona Jury Instructions (Criminal) Std.
39 (3d ed.2008).

§ 7 In Dessureault, as in most cases presenting
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pretrial identification issues, the identification pro-
cess had been arranged by the police. 104 Ariz. at
382, 453 P.2d at 953. Here, however, we address
whether a defendant is entitled to the same proced-
ural protections when the pretrial identification pro-
cess occurs in other court proceedings and is not ar-
ranged by the police. Nottingham maintains that the
in-court identifications of him in his first trial were
conducted under unduly suggestive circumstances
because (1) the eyewitnesses had been unable to se-
lect him from a non-suggestive photo lineup and (2)
his presence as the lone non-attorney at the defense
table made it clear to the witnesses that he was the
person the state suspected of committing the of-
fenses. Nottingham contends that these suggestive
in-court identifications, which occurred at the first
trial, tainted the same identifications conducted at
the second trial. And, contrary to the trial court's
ruling, he argues there is no meaningful analytical
distinction between suggestive procedures conduc-
ted by police officers in advance of court proceed-
ings and those conducted by prosecutors during
court proceedings in advance of trial.

%953 § 8 His argument finds support in our
state's jurisprudence. In State v. Strickland, our su-
preme court applied a Dessureanlt analysis to a
witness identification made for the first time at a
preliminary hearing, granting the defendant a new
trial because the circumstances were so unduly sug-
gestive that they created a “ ‘substantial likelihood
of irreparable misidentification’ ” in any sub-
sequent trial. 113 Ariz. 445, 448, 556 P.2d 320, 323
(1976), quoting Simmons v. United States, 390 U.S.
377, 384, 88 S.Ct. 967, 19 L.Ed.2d 1247 (1968).
Thus, our supreme court has squarely held that sug-
gestive identification procedures occurring as part
of formal court proceedings, like those arranged by
police, may trigger the procedural protections set
forth in Dessureault. Strickland, 113 Ariz. at 447,
556 P.2d at 322. In so holding, the Strickland court
reasoned, “If [an in-court] identification is tainted
by a prior identification, whether made at a sug-
gestive police line-up or at a suggestive preliminary
hearing, the end result is the same: a high likeli-
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hood of irreparable misidentification and a concur-
rent denial of due process of law to the defendant.”
Id, '

§| 9 However, the United States Supreme Court
more recently has addressed the question whether
“the Due Process Clause requires a trial judge to
conduct a preliminary assessment of the reliability
of an eyewitness identification made under suggest-
ive circumstances not arranged by the police.”
Perry v, New Hampshire, us —, — 132
S.Ct. 716, 723, 181 L.Ed.2d 694 (2012). There, the
Court observed that the “primary aim of excluding
identification evidence obtained under unnecessar-
ily suggestive circumstances ... is to deter law en-
forcement use of improper lineups, showups, and
photo arrays in the first place.” /d. at ——, 132
S.Ct. at 726. Thus, the “deterrence rationale” does
not apply when “the police [have] engaged in no
improper conduct.” /d. The Court held that “[wihen
no improper law enforcement activity is involved,
... it suffices to test reliability through the rights and
opportunities generally designed for that purpose,”
such as “vigorous cross-examination” at trial. /d. at
—, 132 8.Ct. at 721,

[5] 9 10 Qur state supreme court's contrary ana-
lysis in Strickland was anchored exclusively in its
understanding of the requirements of the Due Pro-
cess Clause of the United States Constitution. See
113 Ariz. at 447, 448, 556 P.2d at 322, 323. Be-
cause the United States Supreme Court is the final
arbiter of those requirements, we must conclude
Striekland has been overtaken by Perry to the ex-
tent the former case found that subsequent in-court
identifications could be precluded based on sug-
gestive in-court identification procedures that did
not involve “improper state conduct.” Perry, ——
U.S. at ——, 132 S.Ct. at 728. The pretrial identi-
fication here occurred during criminal trial proceed-
ings, was subject therefore to all the protections
therein, and was permitted and supervised by a
neutral, detached arbiter, the trial judge. Under such
circumstances, the core rationale stated in Perry for
precluding certain in-court identifications-—that do-

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



289 P.3d 949
231 Ariz. 21, 289 P.3d 949, 650 Ariz. Adv. Rep. 15
(Cite as: 231 Ariz. 21, 289 P.3d 949)

ing so serves the salutary function of deterring law
enforcement misconduct—has no application. Cf
United States v. Leon, 468 U.S. 897, 916-17, 104
S.Ct. 3405, 82 L.Ed.2d 677 (1984) (deterrence ra-
tionale inapplicable to neutral judges and magis-
trates). Accordingly, under Perry, the trial court
neither erred when it declined to hold a pretrial
Dessureault hearing in this case nor when it admit-
ted the subsequent in-court identifications.

9 11 } The Court's reasoning in Perry,
however, prevents us from similarly affirming the
trial court's denial of Nottingham's request for a
cautionary instruction. There, the Court declined to
impose a prescreening requirement for certain in-
court identification evidence precisely because it
trusted the “safeguards built into our adversary sys-
tem” to test the reliability of such evidence at trial.
Perry, — U.S. at ——, 132 5.Ct. at 728. In so
reasoning, the Court identified several protections
providing due process to a defendant who chal-
lenges the reliability of in-court identifications oc-
curring after suggestive pretrial identification pro-
cedures: among them, the Sixth Amendment right
to confront the eyewitness; the defendant's concom-
itant right to effective cross-examination of the eye-
witness; and, important here, the use of
“[e]yewitness-specific jury instructions, which ..
warn the jury to take care in appraising *954 identi-
f}:lﬁqtion evidence.” /d. at ——, 132 S.Ct. at 728-29.

3

FN3. In so stating, the Court listed our
own RAIJI 39—the instruction Nottingham
requested be given in this case—as an ex-
ample of the type of cautionary instruction
that acts as an important guarantor of due
process in the trial presentation of identi-
fication evidence. See Perry, —1U.S. at
—n. 7,132 8.Ct. at 729 n. 7.

§ 12 By its reasoning, the Court clearly as-
sumed that trial courts would provide cautionary in-
structions, alerting the jury to the dangers of identi-
fication evidence secured through a suggestive pro-
cedure, even when the suggestive pretrial identific-
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ation was not due to “improper state conduct” and
therefore was not subject to any judicial pretrial
screening to comply with due process. /d. at —,
132 S.Ct. at 728. This approach, which reduces the
trial court's role in assessing the reliability of wit-
ness testimony and elevates the jury's role, con-
forms to the Court's express “recognition that the
jury, not the judge, traditionally determines the reli-
ability of evidence.” fd. And, in observing that such
instructions were one of the primary protections de-
fendants enjoyed under the Due Process Clause in
challenging such evidence at trial, the Court's reas-
oning implies that a trial court would err in declin-
ing to provide an instruction when presented with
evidence of any suggestive pretrial identification.

1 13 Accordingly, we conclude Perry has mod-
ified Arizona law to the extent our courts had con-
ditioned a defendant's entitlement to a cautionary
identification instruction on a trial court's formal
finding that a pretrial identification procedure was
“unduly suggestive.” Instead, Perry suggests
that, at minimum, a cautionary jury instruction is
required when a defendant has presented evidence
that a pretrial identification has been made under
suggestive circumstances that might cause the later
“gyewitness testimony {to be] of questionable reli-
ability.” — U.8. at -~——, 132 8.Ct. at 728.

FN4. Before Perrp, this court had long
held that defendants in Arizona were not
entitled to cautionary instructions regard-
ing the reliability of identification evid-
ence in the absence of a specific finding by
the trial court during a pretrial hearing that
a pretrial identification procedure had been
unduly suggestive. See, eg, State v.
Machado, 224 Ariz. 343, § 63, 230 P.3d
1158, 1178 {(App.2010), aff'd, 226 Ariz.
281, 246 P.3d 632 (2011); State v. Osorio,
187 Ariz. 579, 582, 931 P.2d 1089, 1092
(App.1996), review dismissed, 188 Ariz.
375, 936 P.2d 1269 (1997); State v. Harris,
23 Ariz. App. 358, 360, 533 P.2d 569, 571
(1975). Our supreme court, however, had
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never expressly adopted this interpretation.
See State v. Stow, 109 Ariz, 282, 284, 508
P2d 1144, 1146 (1973) (concluding,
without analysis, that defendant entitled to
identity instruction “if requested” in case
where Dessureanlt hearing held but not
specifying whether trial court made finding
of undue suggestiveness).

[61[71[8][9][10] § 14 We now turn to the ques-
tion of whether Nottingham was entitled to such an
instruction here. In Arizona, a defendant generally
is entitled to a jury instruction “on any theory reas-
onably supported by the evidence.” Srate v. Axley,
132 Ariz. 383, 392, 646 P.2d 268, 277 (1982); ac-
cord State v. Rodriguez, 192 Ariz. 58, § 16, 961
P.2d 1006, 1009 (1998); ¢f State v. Linden, 136 Ar-
iz. 129, 137-38, 664 P.2d 673, 681-82 {App.1983)
(even if court denies motion to suppress statements
on voluntariness grounds, defendant entitled to vol-
untariness instruction “if the evidence has raised a
question for the jury™). In making this assess-
ment, a court must view the evidence in the light
most favorable to the proponent of the jury instruc-
tion. See State v. King, 225 Ariz, 87,9 13, 235 P.3d
240, 243 (2010); Rodriguez, 192 Ariz. 58, Y 20, 961
P.2d at 1010, “If there is evidence tending to estab-
lish the underlying theory of the instruction, the in-
struction must be given and any conflict between
that and other evidence must be resoived by the
jury.” Starr v. Campos, 134 Ariz. 254, 255, 635
P.2d 794, 795 (App.1982). *955 Applying those
standards in light of Perry's requirements, we con-
clude that defendants are entitled to a cautionary in-
struction when they have shown suggestive circum-
stances attendant to a pretrial identification that
tend to bring the reliability of the identification
testimony into question. See Stafe v. Osorio, 187
Ariz. 579, 583, 931 P.2d 1089, 1093 (App.1996)
(Kleinschmidt, J., dissenting) (contending if
“svidence raises any issue as to the effect of pretrial
identification procedures on the in-court identifica-
tion of the defendant as the perpetrator of the crime,
the defendant is entitled to have a properly instruc-
ted jury decide that issue™).
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FNS5. A trial court is not required to give a
proposed instruction when its substance is
covered adequately by other instructions.
Rodrigues, 192 Ariz. 58, § 16, 961 P.2d at
1009, However, the substance of the Des-
sureqult instruction sets forth specific
factors a jury should consider in assessing
the reliability of identification evidence,
and none of those factors are covered by
general instructions on the burden of proof
and the jury's role as fact-finder. Cf
Rodriguez, 192 Ariz. 58, 25, 961 P.2d at
1011 (characterizing general instructions
about burden of proof as “poor substitute
for a properly supported alibi instruction”).
General instructions do not “warn the jury
to take care in appraising identification
evidence.” Perry, — U.S. at w—— 132
S.Ct. at 728-29.

1 15 In so concluding, we not only comply with
our duty to bring Arizona instruction practice into
conformity with Perry, but also install an important
procedural remedy for the risks attendant to eyewit-
ness testimony. Both the United States Supreme
Court and our own highest court have acknow-
ledged these risks. See Perry, U.S. at —, 132
S.Ct. at 728 (conceding “the fallibility of eyewit-
ness identifications” and acknowledging studies
showing “eyewitness misidentifications are the
leading cause of wrongful convictions™); United
States v. Wade, 388 1.8. 218, 228, 87 8.Ct. 1926,
18 L.Ed.2d 1149 (1967) (noting pretrial eyewitness
identifications arranged by state “peculiarly riddled
with innumerable dangers and variable factors,”
which contribute to “the high incidence of miscar-
riage of justice from mistaken identification™);
Siate v. Chapple, 135 Ariz. 281, 293, 660 P.2d
1208, 1220 (1983) (“[Tlhe law has long recognized
the inherent danger in eyewitness testimony.”). In
1983, our state supreme court observed,
“Experimental data indicates that many jurors ‘may
reach intuitive conclusions about the reliability of
[such] testimony that psychological research would
show are misguided.” ¥ Chapple, 135 Ariz. at 293,
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660 P.2d at 1220, guoting Note, Did Your Eyes De-
ceive You? Expert Psychological Testimony on the
Unreliability of Eyewitness Identification, 29 Stan.
L.Rev. 969, 1017 (1977) (alteration in Chapple ).
And, as Justice Sotomayor emphasized in Perry, in
a portion of her dissent embraced by the majority,
contemporary research has not contradicted that ob-
servation:

The empirical evidence demonstrates that eye-
witness misidentification is “ ‘the single greatest
cause of wrongful convictions in this country.” ”
Researchers have found that a staggering 76% of
the first 250 convictions overturned due to DNA
evidence since 1989 invoived eyewitness misid-
entification. Study after study demonstrates that
eyewitness recollections are highly susceptible to
distortion by postevent information or social
cues; that jurors routinely overestimate the accur-
acy of eyewitness identifications; [and] that jur-
ors place the greatest weight on eyewitness con-
fidence in assessing identifications even though
confidence is a poor gauge of accuracy....

— US. at ——, 132 S.Ct. at 73839
(Sotomayor, J., dissenting) {citations omitted); see
also — 1.8, at , 132 8.Ct. at 728 (majority
acknowledging same concern and citing this portion
of dissent). Given the risks of misidentification, our
trial courts will provide important assistance to jur-
ors by instructing them appropriately on factors to
consider in evaluating identification evidence.

[11] % 16 Applying the above standards to the
facts here, there can be little dispute that Notting-
ham was entitled to have the jury instructed as he
requested. Indeed, in Strickland, our supreme court
squarely found an in-court pretrial identification,
occurring under very similar circumstances, unduly
suggestive. Cf 113 Ariz. at 446, 44748, 556 P.2d
at 321, 322-23 (victim unable to identify defendant
at live lineup or photo lineup, chose different indi-
vidual at lineup, then identified defendant at pre-
liminary hearing when “[i]Jt was apparent who[m
victim| would have to ‘identify,” ” partly because
defendant seated at defense table). And, although,
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as we have concluded today, Sirickland has been
modified by Perry, nothing in Perry overrules our
supreme court's conclusion that those circumstances
were suggestive. To the contrary, the Court in
Perry starkly observed that, “all in-court identifica-
tions” involve an element of suggestion. — U.5. at
, 132 S.Ct. at 727; see also Stovall v. Denno,
388 U.8. 293, 302, 87 S.Ct. 1967, 18 L.Ed.2d 1199
(1967) (“The practice of showing suspects singly to
persons for the purpose of identification, and not as
part of a *956 lineup, has been widely con-
demned.”), overruled on other grounds by Griffith
v. Kentucky, 479 U.8. 314, 107 S.Ct. 708, 93
L.Ed.2d 649 (1987); Srate v. Cafiez, 202 Ariz. 133,
047, 42 P.3d 564, 581 (2002) (“Single person iden-
tifications are inherently suggestive.”); State v. Wil-
tiams, 144 Ariz. 433, 441, 698 P.2d 678, 686
(1985) (concluding “one-man show-ups are inher-
ently suggestive™); State v. Hicks, 133 Ariz. 64,
67-68, 649 P2d 267, 270-71 (1982)
(“[S]uggestiveness is inherent in a one-man show-
up....”); State v. Ware, 113 Ariz. 337, 339, 554 P.2d
1264, 1266 (1976) (single photo show-up “unduly
suggestive™). Because the in-court identifications of
Nottingham by the three witnesses at the first trial
were each, in essence, “one-man show-ups,” and
because the reliability of the in-court identifications
at both trials reasonably could be questioned in
light of the inability of those same witmesses to
identify Nottingham in non-suggestive photo
lineups nearer the time of the incidents, we con-
clude Nottingham presented evidence which would
tend to bring the reliability of identification testi-
mony at the second trial into question. Accerdingly,
the trial court erred in denying his request to have
the jury instructed pursuant to RAJIL 39,

[¥2]{13] § 17 That error, however, is not dis-
positive; we analyze a court's improper refusal to
give a requested instruction for harmless error.
State v. Marshall, 197 Ariz. 496, 7 33, 4 P.3d 1039,
1048 (App.2000). If the state can show beyond a
reasonable doubt that the error did not affect the
verdict, the error is harmless. State v. Anthony, 218
Ariz. 439, § 39, 189 P.3d 366, 373 (2008). Here,
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tingham to the crimes. N6 Thus, the primary issue
in the case was whether he could be identified visu-
ally as the perpetrator from the surveillance videos
and the witnesses' in-court identifications of him.
The reliability of the eyewitness identifications of
Nottingham therefore was a large part of the state's
case and was meaningfully contested. Under such
circumstances, we cannot dismiss the possibility
that the jury might have come to a different conclu-
sion had they been instructed properly. Cf. Stafe v.
Abdi, 226 Ariz. 361, § 17, 248 P.3d 209, 214
(App.2011) (finding reversible error in improper
jury instruction going to “heart of [defendant's]
case” when issue at core of instruction “not over-
whelmingly proven by the evidence”). The prior
mistrial occurring on the same evidence only rein-
forces this conclusion. The error therefore was not
harmless.

END OF DOCUMENT

FNG. Although the state contended the
shoes taken from Nottingham when he was
arrested appeared to be the same as the
shoes worn by the perpetrator, visible in
two of the surveiilance videos, this was ar-
guably another type of identification evid-
ence,

Disposition
7 18 For the foregeing reasons, we reverse Not-
tingham's convictions and sentences and remand
the case for a new trial,

CONCURRING: JOSEPH W. HOWARD, Chief
‘f!:%‘?’ge’ and J. WILLIAM BRAMMER, JR., Judge.

FN* A retired judge of the Arizona Court
of Appeals authorized and assigned to sit
as a judge on the Court of Appeals, Divi-
sion Two, pursuant to Arizona Supreme
Court Order filed August 15, 2012,

Ariz. App. Div. 2,2012.
State v. Nottingham
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